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CALEB CUSHING. 


By Witiiam C. Topp. 


NE of the most eminent men of his 

time for his long and distinguished 

career as a jurist, statesman, and diplomatist, 

and for the versatility of his gifts and his 
great learning, was Caleb Cushing. 

Caleb Cushing was born in Salisbury, 
Mass., just over the river from Newburyport, 
Jan. 17, 1800. His first ancestor in America 
was Mathew Cushing, who came from Hing- 
ham, Eng., in 1638, and settled in Hing- 
ham, Mass. His father was John N. Cush- 
ing, who removed to Newburyport in 1802, 
and became one of the most successful ship- 
masters and merchants of that place. Young 
Cushing was prepared for college by Michael 
Walsh, author of a noted arithmetic, and 
was graduated from Harvard in 1817. Mr. 
George B. Emerson, a classmate, said that 
though one of the youngest, he was the most 
distinguished member of a class including 
many who in after years became celebrated. 
For two years next succeeding his gradu- 
ation he was employed at Harvard as a tutor 
in mathematics and natural philosophy, — 
a position given only to the best scholars. 
While there he became specially interested 
in plants and minerals, and took many 
long walks to gather them, and formed, it is 
said, the best collection of Essex County 
specimens then in existence. He spent 
hours, too, in the evening studying the con- 
stellations. In 1819 he gave a poem before 
the Harvard chapter of the Phi Beta Kappa 
Society. 

Resigning his place as tutor, he studied 
law with Hon. Ebenezer Moseley, of New- 
buryport, and at the Harvard Law School, 
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and on his admission to the bar opened an 
office at Newburyport. In 1823 he mar- 
ried Caroline Elizabeth, daughter of Judge 
Samuel S. Wilde, a most accomplished 
lady, author of “Letters Descriptive of 
Public Monuments, Scenery, and Manners 
in France and Spain,” which was very 
favorably reviewed by Alexander Everett in 
the “ North American Review.” She died 
in 1832, and he never married again. They 
were childless. 

Mr. Cushing at once became prominent 
in his profession, though the Essex County 
Bar at that time had a galaxy of able law- 
yers, among whom was Rufus Choate, of 
the same age, born within a dozen miles 
of him, who perhaps never had his equal 
in the United States as a jury lawyer. 
By contact with these men his powers 
were stimulated and sharpened. At the 
same time he entered warmly into the 
political questions of the day, made fre- 
quent contributions to the literary peri- 
odicals and the newspapers, and in 1826 
published a history of Newburyport. He 
began life with that indomitable energy 
and industry which he ever maintained. 

In 1825 Mr. Cushing was chosen rep- 
resentative to the Massachusetts Legis- 
lature, and in 1826 was elected State Sena- 
tor, and in both positions was prominent. 
Too close application, however, had impaired 
his health, and in 1829 he visited Europe 
with his wife and remained there two 
years. Much of this time he spent in 
Spain, of which country he made a special 
study, and in whose language he acquired 
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an unusual proficiency. On his return 
he published “Reminiscences of Spain,” a 
work in two volumes, which was favorably 
received, as up to that time this country 
had been but little visited by American 
travellers. 

Mr. Cushing represented ‘Newburyport in 
the Massachusetts Legislature in 1833 and 


The Green Bag. 


1834, and in 1834 was elected to Congress, | 


where he served till March 4, 1843. 

From the first his ability was recog- 
nized. Mr. Webster said that “Mr. Cush- 
ing had not been six weeks in Congress 
before he was acknowledged to be the high- 
est authority on what had been the legis- 
lation of Congress on any given subject.” It 
was a period of the keenest party feeling, 
for it was during the close of General Jack- 
son’s administration and all of Van Buren’s, 
New questions were constantly arising, some 
of them of a constitutional nature, and they 
were discussed with an ability that had not 
been surpassed before, and has not been 
since. General Jackson was opposed to the 
United States Bank, vetoed bills for its re- 
charter, withdrew from it the Government 
funds, and deposited them in different State 
banks, which lent the money freely and en- 
couraged speculation. Then came the severe 
financial panic of 1837. The result was 
general discontent with the party in power, 
unaided now by General Jackson’s popu- 
larity, and the overwhelming election of 
General Harrison in 1840. 

Into all the discussions in Congress and 
before popular assemblies, Mr. Cushing 
threw himself with all his vigor, and with 
an ability that gave him a national reputa- 
tion. The campaign of 1840 was probably 
the most remarkable in American history. 
It was the first when large crowds were 
assembled at political gatherings in every 
part of the country, for the building of rail- 
roads to all the great centres of popula- 
tion had then first made such gatherings 
possible. 

The leading feature of the campaign was 
the introduction of new means of influen- 











cing the masses. General Harrison had been 
nominated because of his supposed avail- 
ability, and one of_his opponents, to dis- 
parage him, had said he lived in a log hut, 
and drank hard cider. This was taken up 
as a rallying cry by the Whigs, and log 
cabins and cider barrels were carried in all 
the processions, the barrels always empty at 
the end of the route, if not at the beginning. 
General Harrison’s simplicity of life was con- 
trasted with the alleged extravagance of Van 
Buren, who was said to use “ gold spoons.” 
Many popular songs were composed and 
sung, full of taking phrases that wonder- 
fully excited the crowds. One that is re- 
membered ran thus in the chorus, — 


“ Hurrah, hurrah, hurrah, 
For Tippecanoe and Tyler too, 
For Tippecanoe and Tyler too, 
And with them we’ll beat little Van, 
Van, Van, Van is a used up man.” 


One of the largest of the mass meetings 
was that on Bunker Hill, September 10, 
presided over by no less a man than Daniel 
Webster, and addressed by the most distin- 
guished men from all over the country, of 
whom are recalled Ogden Hoffman, so cele- 
brated as a jury lawyer, Benjamin Watkins 
Leigh, Reverdy Johnson, then a young man, 
and Governor Pennington, of New Jersey, 
besides many orators from New England. 
The writer was then a boy, an ardent Whig, 
anxious above all to look on the face of 
Daniel Webster, and well remembers the 
enthusiasm and excitement of the occasion. 
All the prominent men who took part have 
passed away except Robert C. Winthrop, 
then a young man, who called the conven- 
tion to order, and who still survives, —a 
noble remnant of what seems to have been 
an heroic age of great men. 

In this Harrison campaign Mr. Cushing 
took an important part. He wrote a life of 
General Harrison, which was extensively 


circulated, and made speeches continually, 
one of which I heard. The meeting was 
presided over by a man who up to that time 
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had been a leading Democrat, but who had 
been unable to withstand the strong drift to 
the Whigs, and had suddenly changed his 
party. Long before “the election it was 
evident which party would win, especially 
when the hitherto strong Democratic State 
of Maine elected a Whig governor, as it was 
expressed at the time, — 


“ Maine went hell-bent 
For Governor Kent.” 


The election of Harrison and the prom- 
inence in it of Mr. Cushing would seem to 
have opened up great possibilities for him, 
intimate as he was with Mr. Webster, the 
new Secretary of the State ; but in one short 
month the President died, was succeeded by 
John Tyler, who vetoed Mr. Clay’s Bank Bill, 
and the Whig party, led by their great chief, 
broke away from the President, and—it is 
not too strong a word to use — hated him. 
Whether wise or unwise in his action, there 
is no doubt President Tyler was actuated by 
honest motives. General Fessenden, the 
father of William Pitt Fessenden, stated to 
me at the time that Mr. Webster so believed, 
and had said to him that if it had been a mat- 
ter of argument he could have reasoned with 
him; but when Mr. Tyler had put it as a mat- 
ter of conscience that he could not sign 
what he believed to be an unconstitutional 
bill, he could say nothing. 

Mr. Webster alone of the Cabinet re- 
mained; and Mr. Cushing, sympathizing 
with the course of President Tyler, also ad- 
hered to him, and of course lost the favor 
of the Whigs, and cast in his lot with the 
Democrats, with whom he in future acted. 
He was nominated for Secretary of the 
Treasury, and his fitness was not questioned ; 
but the party of Mr. Clay transferred their 
dislike of Tyler to all his adherents, and he 
was rejected. He was soon after sent as 
Commissioner to China, and negotiated our 
first treaty with that country, securing to us 
great commercial advantages. His success 
was a matter of national congratulation, for 
the anti-Chinese feeling had not then arisen. 





On his return, he was again chosen repre- 
sentative to the State Legislature, — an office 
his home was ever proud to bestow on him. 

The Mexican war began in 1846, and in 
1847 Mr. Cushing raised a regiment, main- 
ly at his own expense, went to the war as its 
colonel, served till its close, and returned 
with the rank of Brigadier-General. The 
war was not popular in New England, for it 
was regarded as waged for the extension of 
slavery, and no one could foresee its immense 
influence over the future of our country by 
the acquisition of California. To Mr. Cush- 
ing, however, it was the war of his country, 
and it enabled him also to gratify a natural 
taste for military affairs. While in Mexico 
he was nominated by the Democrats as their 
candidate for Governor of Massachusetts, 
but with no hope of an election in that 
strong Whig State. 

Newburyport was incorporated as a city 
in 1851, and Mr. Cushing served as its first 
mayor. 

In 1851 and 1852 he was a member of 
the Massachusetts Legislature, and was the 
leader of the opposition to the coalition that 
elected Mr. Sumner to the United States 
Senate. 

In 1852 he was appointed a Justice of the 
Supreme Court of Massachusetts, discharg- 
ing his duties to the admiration of the Bar, 
who wondered at his familiarity with the re- 
ports, and the profound knowledge of law 
shown in his decisions, drawn as he had been 
so long from active practice. To prepare him- 
self he read in nineteen days the fifty-seven 
volumes of Massachusetts reports. 

The Democratic convention for nomina- 
ting a candidate for President met at Balti- 
more June 12, 1852. “There were severai 
candidates. The friends of each were per- 
sistent; and after 35 ballots in which his 
name had not been presented, Franklin Pierce 
was nominated on the 49th ballot, by a vote 
of 282 to 11 for all others. The nomination 
was a surprise to the country, as he had 
never been publicly spoken of for the posi- 
tion, and it was regarded as one of those 





4 The Green Bag. 





unexplained accidents of which history is so 
full. The newspapers of the day recounted 
the astonishment of Mr. Pierce, to whom a 
boy brought the news as he was on a visit to 
Mt. Auburn cemetery. The truth is, how- 
ever, it was the successful culmination of 
an arrangement planned by Mr. Cushing, 
General Butler, Paul R. George, and a few 
others, in anticipation of a dead lock at 
Baltimore, to spring Mr. Pierce’s name on 
the convention. Mr. Cushing had several 
times visited Mr. Pierce in regard to it, and 
leading men in different States had been con- 
ferred with, and all the details agreed upon. 
I had been told this long since by men fam- 
iliar with the inside history of the political 
events of that period, but all have passed 
away who were actors except General Butler. 
Wishing to verify this statement, and also 
wishing his opinion of Mr. Cushing, whom 
he had known so intimately, I addressed him 
a letter, to which the following is his reply, 
and is of value as explaining an important 
event in American history, not before under- 
stood by the public. 


BosTon, May 2, 18o1. 


Dear Sir, — My professional and other engage- 
ments are such that I cannot go into any discussion 
worthy of General Cushing, yourself, or myself, as 
to his great endowments as a lawyer and his great 
learning and ability as a statesman. I hold him 
in the highest reverence. 

As to the question you put me in relation to the 
nomination of Gen. Franklin Pierce as President, 
the matter was fully considered by the three gentle- 
men you name, and the Hon. Charles G. Atherton, 
and the Hon. Henry A. Wise, of Virginia, im- 
mediately after the death of Judge Woodbury in 
1851, and the means to present his name in the 
manner it was presented fully determined upon ; so 
that while the presentation of General Pierce’s name 
was a surprise to the general public, it was not to 
the well informed and active members of the con- 
vention which nominated him. 

I am very truly yours, 
BENJAMIN F. BUTLER. 


Many circumstances combined to make 
the election of Mr. Pierce a triumphant 





one, and he received 254 votes to 42 for 
General Scott. On the formation of his 
Cabinet, one of great ability, and the only 
one in our history unbroken during a whole 
administration, Mr. Cushing was made At- 
torney-General. 

During Pierce’s administration the Anti- 
slavery sentiment was continually growing 
stronger in the North, intensified by the 
troubles in Kansas, the attack on Mr. Sum- 
ner, and other causes not now to be entered 
into. The Republican party, just formed 
on the Anti-slavery issue, was fast gaining 
control of the North, having absorbed the 
Whig party and drawn largely from the 
Democratic. The great moral question of 
slavery was debated in Congress and at the 
fireside, by the press and the pulpit, in all 
its aspects, almost to the exclusion of every 
other subject, and the historian of this ad- 
ministration will discuss it more with refer- 
ence to this question than any other. Many 
difficult questions connected with our domes- 
tic and foreign affairs came before the law 
department, and the ability with which they 
were met is conceded. The opinions of Mr. 
Cushing while Attorney-General fill three 
volumes of the fifteen up to that date, and 
no less an authority than William Beach 
Lawrence said, ‘“‘ They constitute in them- 
selves a valuable body of international law.” 
President Pierce stated that, however able 
Mr. Cushing was in his department, he was 
equally well fitted for every other position 
in the cabinet; and it is said that when a 
question arose about which all the other 
members were in doubt, it was referred with 
confidence to Cushing. 

In 1857, 1858, and 1859, he was a member 
of the Massachusetts House of Represen- 
tatives, active and attentive to all his duties. 
A memorable debate on national affairs oc- 
curred between him and the late John A. 
Andrew. 

In 1860 he was a delegate to the Demo- 
cratic National Convention at Charleston, 
S.C., was chosen its president, and was one 
of the seceders that met at Baltimore. He 
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supported Breckenridge as the only Demo- 
cratic candidate who could hope to win. 
President Buchanan sent him to Charleston 
to confer with the secessionists, but with no 
result. The “irrepressible conflict’ was at 
hand, and as we look back upon it, sad as 
were the loss of life and all the horrors of the 
civil war, it seems the only way by which we 
could have gained that great blessing, as all 
North and South now regard it, —the aboli- 
tion of slavery. 

After the war began, Mr. Cushing offered 
his services to his country, as he had before 
done in the Mexican war, but Governor 
Andrew for reasons satisfactory to himself 
declined them. But Mr. Cushing never knew 
what it was to be idle, and his time was fully 
occupied in important cases, as one of the 
recognized leaders of the American Bar. The 
different departments at Washington largely 
demanded his valuable services, and not a few 
high officials received credit to which he was 
entitled for able papers and opinions. 

In 1866 Mr. Cushing was appointed one 
of three commissioners to codify the laws of 
Congress, and in 1868 was sent to Bogota, 
in consequence of a diplomatic difficulty. 
General Grant, whose friendship for him and 
confidence in him are well known, appointed 
him, in 1872, one of the counsel to settle the 
Alabama claims at the Geneva conference, 
and the favorable results to American in- 
terests were largely due to his efforts. He 
could speak French fluently, the language 
of the conference. 

In 1873, when the Senate had refused to 
confirm Williams as Chief-Justice on the 
ground of incompetence, General Grant 
nominated Mr. Cushing, remarking, as was 
said, that he would nominate one whose 
knowledge and ability they could not ques- 
tion. The nomination was withdrawn, how- 
ever, through the efforts of a son of New- 
buryport, now deceased. In 1874 he was 
nominated and confirmed as our minister to 
Spain, where our relations then required a 
representative of peculiar fitness, and he re- 


mained there’ till 1877. This was his last | 
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public position, the remaining years of his 
life being devoted to his profession. 

Until the last there seemed to be no 
mental decay, though it was perceived that 
he was losing physically that power of en- 
durance that had ever been so remarkable. 
When he became conscious of disease, he 
consulted a physician, and studied medical 
books, to learn all about his case, as had 
been his custom on every subject. Realiz- 
ing how little could be done, he prepared 
calmly for the end. Toone who asked about 
his health he replied, ‘I have what I have 
never had before, seventy-nine years.” He 
talked but little about himself, and preferred 
to be alone. A little before he died, he re- 
quested his friends to leave him, which they 
did, supposing he wished to sleep; and when 
they again entered his room he had passed 
away. Hedied Jan. 2,1879. Time had been 
very gentle with his external appearance, and 
he was a handsome man to the last. As he 
lay in his casket at the funeral, dressed as 
in life, with the sword he had worn in the 
Mexican war by his side, his face was as 
calm and natural as if in sleep; and as I 
gazed at him, I could but wonder what 
had become of all those vast acquisitions of 
knowlecge that had been stored in that great 
brain, now so cold and lifeless. Many of 
his old friends were there to pay their last 
token of respect to his memory, among whom 
was General Butler, who gazed long on the 
remains of his old friend. 

This condensed abstract of his life — for to 
speak in detail of his different official acts 
and the prominent legal cases in which he 
was counsel would require a volume, in- 
stead of the limited space of a magazine 
article — shows that but few Americans ever 
filled so many and so distinguished positions. 
That he was one of the most learned men 
the country has ever produced cannot be 
doubted, — learned not as most men are in 
one branch, nor in a few, but in almost every 
department of knowledge; and in nothing 
was he superficial. 

One of his most marked traits was his 
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industry. Thomas H. Benton once said to | curately from ancient and modern authors. 


the writer that he thought himself the most 
industrious man he had ever known in pub- 
lic life with the exception of John Quincy 
Adams. Yet neither of these men was 
more industrious than Caleb Cushing. After 
his return from his early visit to Spain he 
was blessed with good health and a remark- 
ably vigorous constitution, and would toil all 
day and study or journey at night, and never 
seemed to know fatigue. I never went by 
his house at Newburyport, when he was at 
home, be it ever so late, that I did not see a 
light in his room; and it was known to be 
his habit to work till after midnight, then 
throw himself on a lounge for a few hours’ 
rest, and at daylight resume his labor. 
Whatever point came up, however trivial 
apparently, he would not rest till he was 
satisfied. A bank officer said that Mr. 
Cushing once asked him what name was 
given to the part left after a check had been 
torn from a check book, and he could not in- 
form him. A few days after he received a 
letter from Mr. Cushing with the single word 
“stub.” If Mr. Cushing wished for informa- 
tion, he was not above seeking it from every 
source. An associate in Washington told 
me he would go into the street and ask the 
meanest-looking negro, if in that way he 
could learn what he wished to know. His 
thirst for knowledge that might be useful 
to him was universal, and he gave away his 
plants because they drew too much attention 
from other things. He was omnivorous in 
his reading. I took tea with him at the 
house of his niece not long before he died, 
and during the conversation he turned to a 
niece and said, “ Margaret, I see the ladies 
are to wear so-and-so the coming season,” 
giving in detail the new fashions. It was 


not easy to start a topic of which he was 
ignorant. When Webster’s Unabridged Dic- 
tionary first appeared, he read it all through, 
word by word, and corrected its mistakes. 
He had a remarkably retentive memory 
that never seemed to lose what it had once 
gained. 


Few could quote so freely and ac- 





His speeches are full of classical allusions, 
and show how familiar he was with all 
classes of literature. His ready memory 
enabled him to call up as occasion required 
all the stores of his long and eventful life, 
and this made him a formidable antagonist. 
This power made John Quincy Adams so 
much dreaded by his opponents in debate 
during his closing years in the House of 
Representatives. What others knew imper- 
fectly he knew fully. The opportunities of 
both these men had been large and fully im- 
proved, and it would be difficult to name 
any other of our public men who could be 
compared with them in the extent of their 
acquirements. 

Mr. Cushing was a methodical man ; every 
paper was in its place, and nothing disturbed 
him more than to have any one disarrange the 
order of his office. He used often to speak 
of the time lost by many from a want of 
this habit. He was punctual in his appoint- 
ments. A Washington real-estate man once 
wished to show him a piece of property, and 
asked at what hour he should call for him. 
The reply was at five the next morning. 
The man was not accustomed to such early 
hours, but’ was advised by one who knew 
Mr. Cushing to be prompt; and as he drove 
to the door at the appointed time, Mr. Cush- 
ing was on the steps. 

Mr. Cushing excelled as a linguist, speak- 
ing French, Spanish, and other modern lan- 
guages with fluency, and was said to be able 
to converse with all the foreign ministers at 
Washington in their own tongue. It has 
been stated even that in China he transacted 
his official business without the aid of an in- 
terpreter. One of the last times I saw him 
was in a railway car, and he was reading a 
French newspaper. 

Mr. Cushing’s mind was so well disciplined 
that he could at once arrange his thoughts 
and bring his knowledge to bear on any given 
point. Some of his best efforts were extem- 
poraneous, in reply to an opponent, for then 


| he was in his element. The Hon. E. F. Stone, 
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in his able address before the Essex Bar, has 
given an instance where some one in the 
Massachusetts Legislature had quoted from 
an old speech to show his inconsistency. 

“Cushing was uneasy under the attack, 
and the moment it was finished he sprang 
to the floor, and defended himself with 
great spirit in a speech of about fifteen min- 
utes, which for rapid, overwhelming, and 
powerful declamation was never surpassed 
in that hall. The effect was electrical. The 
House and gallery broke out in the most 
tumultuous applause, which the Speaker tried 
in vain to suppress; and the member from 
Monson, instead of scoring a point against 
Cushing, suddenly found himself on the de- 
fensive, and was glad to beat a hasty retreat 
and withdrew from the field.” When able, 
however, he prepared his speeches with 
care. 

As a speaker Cushing ranked high. He 
was choice in use of language, seeking from 
the copious vocabulary at his command the 
best word to convey his meaning, sometimes 
an unusual one. He had a power of clear 
statement, so effective in an orator, and so 
marked a trait in Daniel Webster. His sen- 
tences were well constructed and vigorous, 
—with his mind they could not have been 
otherwise. He had a good voice, a distinct 
enunciation, spoke slowly unless excited, and 
with much emphasis, and held the atten- 
tion of his hearers. He was logical, appeal- 
ing more to reason than to passion. He 
was persistent to the end in whatever he 
engaged. 

Mr. Cushing was a brave man, and never 
feared an antagonist. Shortly after he en- 
tered Congress, an old member from a State 
where the Code was recognized as the true 
way to settle difficulties, and who had made 
himself feared, attempted to browbeat the 
new young member; but Cushing replied in 
a way that called out the applause of the 
House and galleries, and ended by declaring 
himself responsible for his words, there or 
elsewhere. 

Mr. Cushing was called a cold man. He 





was not demonstrative, and certainly had but 
little of that “ magnetism” said to be a trait 
of some public men. He was naturally re- 
tiring, and not generally social, because not 
caring for the conversation of most social 
gatherings. He had but little of what is 
called “ small talk.”” A gentleman at whose 
fireside he often sat said he would re- 
main silent, absorbed in his thoughts, till 
some topic was started requiring informa- 
ti ., or leading to discussion, when his in- 
te. sst would be aroused, and he would talk 
for hours. He was accessible, kind, freely 
giving advice to his friends and neighbors 
in their troubles ; and when he joined, as he 
often did, in their fishing excursions, he was 
one of the most agreeable of companions, and 
laughed and joked with the merriest. A 
lady said to me that the only time she ever 
called at his home he took her over his 
house, and in one room he had preserved 
every little thing that had been his mother’s, 
—surely not an evidence of a cold heart. 
In his habits he was simple, abstemious, 
indifferent to food, dress, and outward 
display. 

Mr. Cushing was reproached as not enough 
in sympathy with the great reforms of theday, 
especially with the Anti-slavery sentiment. 
In 1836 Henry A. Wise threatened in Con- 
gress to plant slavery in the North, and in 
an indignant speech Mr. Cushing replied: 
“You may raze to the earth the thronged 
cities, the industrious villages, the peaceful 
hamlets of the North; you may plant its 
soil with salt, and consign it to everlasting 
desolation; you may transform its beauti- 
ful fields into a desert as bare as Sahara. 

But I assure every gentleman within 
the sound of my voice, you shall not intro- 
duce slavery into the North.” He was a law- 
yer, however, and had been a judge, and from 
his whole training had been accustomed to 
look at the legal aspects of every question ; 
and for that reason he, Daniel Webster, and 
other statesmen of that period opposed the 
abolition agitation as against the Constitution 
which they had sworn to obey. They took 





the ground that the North had consented to 
fecognize slavery to gain the Union, and 
however opposed to its existence, the com- 
pact should be observed by the North as 
much with regard to slavery as to every 
other provision. With the leaders of the 
abolition movement it was the “higher law” 
of justice and humanity they were bound to 
obey, and not the Constitution, — that, as 
some of them declared, was a “league with 
hell,” — and they justified the invasion of 
John Brown, and madea hero of him. I once 
heard Wendell Phillips say in an impas- 
sioned speech —and America has produced 
but few such wonderful orators — after Mas- 
sachusetts, in obedience to the Fugitive Slave 
Law, had returned a slave, “God damn the 
Commonwealth of Massachusetts;” and in 
a speech after the war began, he said that 
when he heard of the attack on Fort Sum- 
ter, in his joy he threw his hat as high in 
the air as he could throw it, knowing that 
by war only could slavery be abolished. 
The most eloquent speeches of Webster, 
Choate, and other orators of that period 
were on the value of the Union. Mr. Cush- 
ing felt as they did, and in a Fourth of July 
oration delivered at Newburyport, in 1850, 
on the occasion of laying the corner stone 
of the new City Hall, the Union was his 
topic. After depicting the blessings of 
the Union, the calamities that would follow 
disunion, the dangers to which the Union 
was exposed, and urging his hearers faith- 
fully to observe and maintain both the let- 
ter and spirit of the Constitution, he closed 
thus :— 


“ The living men who uttered the Declara- | 


tion of Independence have all passed away 
from time to eternity. But their spirits 
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watch over us from the bright spheres to | 
which they have ascended. We stand in | 


their presence. They shall be our witnesses 
as we solemnly renew this day our vows of 


unalterable attachment to the Union, and | 


that — 


“¢ . . , nor steel, nor poison, 
Malice domestic, foreign levy, nothing ’ 





shall prevail against it, and to this we pledge 
our lives, our fortunes, and our sacred honor, 
so help us God!” 

When Mr. Cushing dismissed the Demo- 
cratic Convention at Charleston, his last 
words were: “I pray you, gentlemen, in re- 
turning to your constituents and the bosom 
of your families, to take with you as your 
guiding thought the sentiment, — the Con- 
stitution and the Union.” 

As the theme for Fourth of July elo- 
quence the preservation of the Union and 
the danger of a dissolution can no longer 
be used. No one fears now; the crisis has 
been passed, the great cause of bitterness 
between the North and the South has been 
removed, and both sections are glad. But 
this generation, looking backward, can hard- 
ly realize how dark the future of their coun- 
try seemed to many honest men a few years 
before the war, and how they dreaded a sec- 
tional conflict. 

Mr. Cushing was called ambitious. So 
were Daniel Webster, Henry Clay, and a 
long list of prominent men of the past; and 
now almost every young talented American 
expects to be President, —and with some 
reason, in the light of our past history. 
Yet he certainly followed his convictions, 
more than pure ambition in his career, or 
often he would have adopted a different 
course; would have abandoned old ideas, 
and followed the drift of public opinion, as 
did other prominent Massachusetts men, to 
their great personal advantage. 

His personal integrity no one ever ques- 
tioned, — a rare virtue in a public man, as 
we have learned by many modern examples. 
He was indifferent to money, and disregarded 
it in his public and professional service. 

He was called a partisan. If to be a par- 
tisan means to follow one’s party blindly, 
he was too independent, too strong in his 
own opinions, to be one. He was born more 
to command than to obey; to be a leader 
rather than a follower; to impress his own 
views on others, not to receive theirs. If 
he had been a devoted partisan, he would 
































have followed Henry Clay rather than the 
fortunes of John Tyler, by which he lost the 
favor of New England. Then if he had 
joined the Republican party, as most North- 
ern Whigs did, as intimated before, it is not 
easy to predict to what a position he might 
not have risen. He must be credited: with 
sincerity in his action, or he showed far less 
practical wisdom than most men are sup- 
posed to possess. He lived at a time when 
but little charity was shown for difference 
of action or opinion, and when men who 
had freely exposed their lives for their coun- 
try, and were willing to do it again, were de- 
nounced as its most dangerous foes by men 
who had shunned the battle-field and whose 
only devotion during the war had been to 
themselves. Few have even justice from 
their own generation, —that it is the duty 
of posterity to render. 

The death of Mr. Cushing called out a 
general feeling of regret all over the country. 
He had for years withdrawn from party 
politics, and his learning and legal ability 
and experience had been devoted to the gov- 
ernment at atime when they were specially 
needed, and all had recognized their value. 
At many gatherings leading men were glad 
to bear testimony to his great qualities. 
At a meeting at Washington called to pay 
respect to his memory, the late lamented 
and brilliant Richard S. Spofford, — who had 
been more intimately associated with him, 
probably, than any other man for a quarter of 
a century, — after speaking of “ those superb 
attainments and powers that made him sec- 
ond to none among publicists and states- 
men,” continued: “When in a later age 
some great orator of the Republic, the 
Pericles of its meridian splendor, or, if that 
is inevitable, the Demosthenes of its declin- 
ing period, here in this grandest of Capitals, 
shall revert to our times and recount their 
history, few names upon the roll of our civic 
fame will seem to him and those whom he 
addresses more illustrious than his in honor 


of whom we are assembled.... By all 
will it then be clearly recognized that the 
2 
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true rank to be assigned to him is that of 
one among the greatest of statesmen, the 
most learned of lawyers, the most patriotic 
of citizens, the most accomplished of men; 
and that, occupying this pre-eminent posi- 
tion, so great and valuable were his public 
services that it may truthfully be said that 
in his day and generation he was one of the 
pillars of the Republic.” 

Robert C. Winthrop, whose praise is al- 
ways golden, before the Massachusetts His- 
torical Society, after enumerating his great 
services, said: ‘He has certainly gone 
through as great a variety of responsible 
and conspicuous public services as has 
ever, I think, fallen to the lot of a Mas- 
sachusetts man... . Differing from him 
far more frequently than I could agree with 
him, and by no means prejudiced in his 
favor, I was all the more a trustworthy wit- 
ness of his varied ability, his vast acquire- 
ments, his unwearied application, and his 
force and skill as a writer and speaker. 
Nor can I forget the many amiable traits of 
his character, which prevented differences of 
opinion or of party from sundering the ties 
of social intercourse. He knew how to 
abandon a policy or quit a party without 
quarrelling with those whom he left behind.” 

The late Charles W. Tuttle, whose early 
death was so much regretted, and who was in 
the same law office with Mr. Cushing for some 
years, once said: “Mr. Cushing was endowed 
with extraordinary intellectual powers, with 
an uncommonly fine physique, and a vig- 
orous constitution. Externally Nature had 
stamped him as a man of distinguished 
character. Such was the versatility of his 
talents that he could master with equal facil- 
ity any subject. ~Had he so determined, he 
could have gone down to posterity one of the 
greatest scientists or the great philologist of 
the age, as he was a great jurist and states- 
man. His capacity and equally great mem- 
ory, his unwearied industry, his scorn of de- 
light and love of laborious days, enabled 
him to conquer all knowledge. I know of 
no subject of intellectual contemplation that 
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lay outside the range of his meditation and | 


study. Like Bacon, he took all knowledge 
for his province.” 

Hugh McCulloch, Secretary of the Treas- 
ury under Lincoln, Johnson, and Arthur, in 
his very interesting volume, recently pub- 


lished, “Men and Measures of Half a Cen- | 


tury,” in giving his impressions of Edward 
Everett, says: “He was perhaps the finest 
classical scholar of the day, the greatest 


“He was accomplished in every duty a 
lawyer could be called upon to perform. 
Whether to draft a statute, write an argu- 
ment, preside at a jury trial, or decide and 
write opinions upon cases before the full 
court, he was equally competent and ready. 
He had attainments which enabled him to 
do what very few lawyers could. I very well 
recollect seeing him dictate an opinion in a 


| Mexican land-grant case to three amanuenses 


linguist that ever went to Congress, except | 
| and one Spanish. He easily kept the three 


Caleb Cushing. It was said of Mr. Cushing 
that he could translate all the European lan- 
guages. While in Congress there came to 
the State Department a document that no 
one in the Department could interpret. 
Upon the suggestion of some one who had 
heard of Mr. Cushing’s reputation as a lin- 
guist, it was sent to him, and he translated 
it without difficulty. Mr. Cushing was a 
ready and effective speaker, and a very able 
and learned lawyer. He was one of the few 
men whose voice could be heard in the old 
House of Representatives, and who never 
spoke without commanding the attention of 
the members.” 

Hon. Horatio G. Parker, of the Suffolk 
Bar, was in a position to form a clear judg- 
ment of Mr. Cushing, and by request has 
written out his opinion of him. 

“You have asked me in a few words to 
give some idea of that eminent man Caleb 
Cushing as a lawyer. 

“He was in form and feature a fine speci- 
men of manly beauty, power, and elegance. 

“ At the bar he always showed that he was 
perfectly familiar with the facts and law of 
his case, showing as thorough preparation as 
industry could give. His manner in examin- 
ing witnesses was plain and direct, but very 
searching, and you felt when he left a wit- 
ness that the examination, whether direct or 
cross, had accomplished its intended and 
perfect work. 

“In addressing a jury, he was quiet and 
clear, very attractive, and when occasion re- 
quired, bold, powerful, and rising to the 
height of eloquence. 





at once, one writing English, one French, 


busy. 

“As an instance of his grasp of principles 
of law and ability to frame concisely a 
statute which should accomplish a broad 
and deeply reaching change in the law of real 
estate, Chapter 29 of the Acts of Mas- 
sachusetts for the year 1852 may be cited. 
The Act reads: ‘Aliens may take, hold, 
convey, and transmit real estate.’ I was 
told by a member of the State Senate at 
the time that Caleb Cushing drew the Act. 
The statute now exists in the same words in 
Public Statutes of Massachusetts, Chapter 
126, Section I. 

“The statute has never been amended, and 
the Court has never been called upon to con- 
strue it further than to say that it applies to 
aliens resident abroad. 

‘Mr. Cushing sat upon the bench in Mas- 
sachusetts only from May 22, 1852 to March 
7, 1853, when he resigned to accept the pos- 
ition of Attorney-General of the United 
States in the Cabinet of General Pierce. 
He entered upon his duties as Judge as 
one fully equipped, and performed them 
with such ease, naturalness, and success as 
to command the approval, respect, and ad- 
miration of all. 

“His opinion in Popkin et al. vs. Sar- 
gent et al., 10 Cush. 327, may perhaps be 
referred to as a model of what an opinion 
may be in soundness of law and clearness 
and grace of expression. The case is upon 
the construction of a will, and is a wonder- 
ful expression of the cardinal principle that 
in the construction of a will the intention of 
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the testator must govern, while at the same 
time the circumstances surrounding the tes- 
tater, as well as the testator’s peculiarities 
and views, should be learned and considered 
in ascertaining that intention. 

“Tt is an admirable statement of the law, 
and a most lucid illustration of applying law 
to conditions and circumstances to be either 
strengthened or tempered thereby. No one 
would go far astray in the principles of con- 
struing a will who should first read the opin- 
ion in Popkin et al. vs. Sargent et al. 

“How Mr. Cushing succeeded as Attorney- 
General is sufficiently attested by the vol- 
umes of his opinions, and the comments 
made upon them by eminent jurists of this 
and other countries. 

‘But the lawyer is only one phase of Mr. 
Cushing, and the most eminent lawyers sel- 
dom do more than write their names in 
water. 

“T had the highest regard for and confi- 
dence in Mr. Cushing’s ability, integrity, and 
patriotism. It is well known what confi- 
dence those in authority placed in him during 
the war, and how often they availed them- 
selves of his gifts, accomplishments, and 
abilities during our darkest days. I heard 
him say at nearly the end of the war that he 
considered the way in which the Admin- 
istration had kept up the courage and confi- 
dence of the people and had availed itself 
of the resources of the country as worthy 
of much praise.” 

The relations of Mr. Cushing with Daniel 
Webster were very intimate, and he often 
rendered his friend aid in the way it was not 
infrequently asked. The seventy-seventh 
birthday of the great statesman was cele- 
brated, Jan. 18, 1850, by his friends at 
Boston, when Mr. Cushing presided, and 
speeches were made by Rufus Choate and 
others. Some extracts are given from his 
speech on that occasion as a good speci- 
men of his style; as an indication, also, of 
how strongly Mr. Webster impressed his 
contemporaries. 

“ We, friends, associates, admirers of Web- 





ster, assemble on his birthday, not to mourn 
him dead in the silent grave where his mor- 
tal body lies interred, but to rejoice in the 
immortality of his glory, to honor him as 
living still, with all his native majesty and 
strength of lineament and proportions, in 
our hearts, in the veneration of his country- 
men, in the respect and honor of the world. 


“¢ Death makes no conquest of this conqueror, 
For now he lives in fame, though not in life.’ 


“*Quicquid ex Agricola amavimus, quic- 
quid mirati sumus, manet, mansurumque est, 
in animis hominum, in aeternitate temporum, 
fama rerum.’ To the commemoration of 
all this we have dedicated ourselves this 
evening ; and fitly we do so, gathered around 
this flower-decked board, with harmonies of 
the eye and ear to animate us, and with “ feast 
of reason” to crown that of sense, —asin the 
Athenian or Roman days men sat at the ban- 
quet table with garlanded images of their 
honored dead on the seats beside them, in 
re-vivified presence as it were, so—their 
souls overflowing with speech and song — to 
celebrate the memory of the heroic persons 
of the Republic. . . 

“My own respect, admiration, and attach- 
ment for Webster, beginning at an early 
date, and acquiring new strength with every 
day of a constant and most confidential in- 
timacy through life, settled down into that 
condition of mind regarding him which 
rightly belongs to the contemplation of one 
of Plutarch’s men. How it would startle and 
move us, if Demosthenes were to step out 
from behind the curtained shadows of history, 
to rouse the fierce democracy of another 
Greece against the ambition of another 
Philip; or a Cicero, in his ample robe and 
purple-bordered tunic, hurling his consular 
anathemas at Catiline, or pouring forth his 
senatorial invectives on the head of Mark 
Antony. Yet have we not all heard and 
seen this? Ay, but we may have heard it 
as though hearing it not, and seen it as 
though seeing it not. Just as the infinite 
and eternal God is with us always, though 





12 The Green Bag. 





invisible but in his works, so God’s vicege- 
rénts on earth, to whom he has vouchsafed 
the gift of genius, of wisdom, and of elo- 
quénce, and whom he has thus delegated 
and sent to be the world’s leaders, are with 
us; and them we see, them we elbow in 
the streets, them we hear of carelessly in 
the senate, the council chamber, or the field. 
Then we come at length to know, as one 
of them leaves the earth to its fate and as- 
cends to his congenial heaven, and we then 
see, perchance too late, by the long train of 
light which illumines his upward path, that 
a demi-god and not a man had been with us 
the while, working out with strong will the 
inscrutable providences of the Almighty. 
It may be, and it often is, that the scales of 
inadvertence fall from our eyes long before 
the hero man is transfigured by death; it 
may be, and often is, that not before then 
does he rise up from the dust into which he 
has been overwhelmed and borne down by 
the brute weight and stolid mass of our pas- 
sions and prejudices. Sometimes he is a 
Washington, and the world bows down at 
once in deferential reverence before its fore- 
most in virtue and glory ; sometimes he is 
a Prometheus, chained to Caucasian cliffs in 
resentment for the good he has done, or a 
Samson Agonistes in the work-house of the 
Philistines. And so in this hurly-burly of 
life, the world’s ears filled with dissonant 
cries as of the multitudinous voices of the 
sea, men come and go, with various fortune 
or estimation, according as the lights or 
shadows of time fall upon their pathway 
and their persons. Yet that Webster was 
one of those predestined men of history, 
none who saw him, either in his public or 
private manifestations, none who knew him, 
could doubt. I certainly never did; and it 
was a source of never-failing interest to me 
to witness, in life, the working of that great 
spirit, gigantic in force and sublime in vir- 
tue, despite all its infirmities, as it now is to 
contemplate him in death, with his traits 
softened by time and distance, and yet bright- 
ened into distinctness by the reflected rays 








of a beam of light from the celestial splen- 
dors of the throne of God.” 

In this same speech Mr. Cushing states 
that Mr. Webster and himself constantly 
conferred together in their common ad- 
herence to President Tyler. 

Mr. Cushing’s publications were “ History 
of the Town of Newburyport” (1826); 
“ Practical Principles of Political Economy ” 
(1826); “ Review of the Late Revolution in 
France” (1833); “ Reminiscences of Spain ” 
(1833); “Growth and Territorial Progress 
of the United States ” (1839); “ Life of Wil- 
liam H. Harrison” (1840); “The Treaty of 
Washington ’”’ (1873), and many speeches 


| and addresses. Of these by far the most 


important is “The Treaty of Washington,” 
by which the different questions at issue be- 
tween Great Britain and the United States, 
and especially the Alabama claims, were 
settled, and which are fully discussed by 
one who took a leading part, and was thor- 
oughly informéd of all the facts. To the his- 
torian this work will be invaluable. The 
American side is presented ably, and with 
the warmth of an advocate, for the author 
was intensely American in his feelings. 
The importance of this treaty is shown in 
the following extract: — 

“We have gained the vindication of our 
rights as agovernment; the redress of wrong 
done to our citizens ; the political prestige in 
Europe and America of the enforcement of 
our rights against the most powerful State 
of Christendom ; the elevation of maxims of 
right and justice into the judgment-seat of 
the world; the recognition of our theory and 
policy of neutrality by Great Britain; the 
honorable conclusion of a long-standing con- 
troversy, and the extinction of a cause of war 
between Great Britain and the United States ; 
and the moral authority of having accom- 
plished these great objects without war, by 
peaceful means, by appeals to conscience and 
to reason, through the arbitrament of a high 
international Tribunal.” 

According to Mr. Cushing’s request, he 
was buried by the side of the wife from 
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whom he had been so long separated, and 
to whose memory he had been devoted. His 
grave is on the highest point of the old cem- 
etery at Newburyport, overlooking a place 
that had been his home for nearly four- 





score years, and that had been dear to him. 
Surely it can be said of him for his services 
to his country, as was said of honored men 
in the days of Rome, “De republica bene 
meruit.” 





LEGAL EMERGENCIES. 


LTHOUGH the processes of law are 
proverbially slow, there are many occa- 
sions when lawyers must act with promptness 
where a lack of promptness or knowledge 
of the law may result disastrously to the in- 
terests of their clients. This is notably the 
casetin the drawing of wills. It often happens 
that a lawyer is roused out of bed late at 
night to go to the bedside of a dying person 
and perfect a will disposing of large amounts 
of property. To do this with expedition, 
complying with all the requisite forms, while 
death is literally waiting at the door, isa task 
that requires a man of cool head and self-pos- 
session. Surrogates’ courts bear testimony 
to the frequency with which the wishes of 
testators have failed to be carried out, be- 
cause of the failure to comply with some 
almost trifling detail. In one case the lawyer 
was so slow in making out the paper that the 
testator died before the requisite formalities 
were complied with. In another case a quick- 
witted lawyer, who saw that there was not 
time to complete a will in a case where the 
property consisted of money in bank, adopted 
the expedient of making out checks for the 
heirs, which were duly signed and acknowl- 
edged, and the heirs got their money the 
next day, without being obliged to wait a 
year for executors. 

In commercial crises lawyers have to do a 
good deal of quick work in putting business 
affairs in shape to meet an emergency. The 
bankrupt generally desires to save parts of 
the wreck for this or that creditor, or for 
relatives, or for himself ; and the papers must 
be drawn in due form to elude the vigilance 





of the unfortunate creditors who get left. 
Bankruptcy business has become a special 
branch of law ; and there are some lawyers 
who have become very expert at it, so that 
upon short notice and with brief time in 
which to work they can arrange the affairs 
of a bankrupt firm so as to dispose of the 
assets according to the wishes of their 
clients. 

There is room and need for quick wit in 
the actual trial of cases in court. It is one 
thing to prepare a case with careful consid- 
eration of the facts and due application of 
the law to those facts. It is quite another 
thing to be able to handle a case in open 
court under the spur of competition with 
sharp opposing counsel or a testy court. In 
every large law firm the work is divided like 
that in a factory, and to each is assigned a 
particular part of the case. The one who tries 
it must be a man of rapid judgment and re- 
sources. He must be able to meet surprises, 
to discern men, to divine hidden motives, 
to snap at the prejudices of jurors or judges, 
and to seize the advantages of the moment. 
There is no end of need for quick wit in 
questions of identity. In an extradition 
case, which depended entirely upon identity, 
the defendant had been fully identified. The 
defendant’s counsel slyly got his client to 
change his coat in court with another man 
of similar appearance, and in a few minutes 
the witness was led easily to identify the 
wrong man. 

A quick-witted and daring Western lawyer 
once saved a guilty client from sure convic- 
tion on acharge of poisoning. It was proved 
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that the poisoning had been done by means 
of certain cakes, a portion of which was pro- 
duced in court. When the counsel for the 
prisoner had finished his speech he said, — 

“And these, gentlemen of the jury, are 
some of the alleged poisoned cakes. We 
declare to you, gentlemen of the jury, that 
these are not poisoned cakes. They are as 
harmless cakes as ever were made, and in 
order, gentlemen of the jury, to show you 
that these cakes are not poisoned, I will eat 
one of them right here in your presence.” 

And he did eat one. He took good care, 
however, to leave the room at the earliest 
opportunity and to make a bee line for an 
adjoining room, where he had an emetic in 
readiness and an antidote. But the jury 
never heard about the emetic or the anti- 
dote until the lawyer’s client had been 
acquitted. 

On another occasion a witness had been 
detailing with great minuteness certain con- 
versations which had occurred several years 
before. Again and again the witness testi- 
fied to names and dates and precise words, 
and it became necessary for his cross-exam- 
inerto break him up. This was done by a 
very simple device. While the witness was 
glibbly rattling on his testimony, the cross 
examiner handed him a law book and said: 

“Read aloud a paragraph from that 
book !” 

“What for?” inquired the witness. 

“T will tell you after you have read it,” 
said the lawyer ; and the witness accordingly 
read aloud a paragraph of most uninteresting 
matter about lands, appurtenances, and here- 
ditaments. Then the lawyer went on and 





asked him a few more questions about his | 


memory, and the witness was positive that 
his memory was very good. Suddenly the 
lawyer said, — 

“ By the way, will you please repeat that 
paragraph you just read about lands, appur- 
tenances, and hereditaments?” 

“ Why, of course I could not do that,” re- 
plied the witness. 

“You must have a queer memory,” re- 


torted the lawyer, “since you can repeat 
things that you say occurred year ago, and 
you cannot repeat what you read a moment 
ago.” 

The witness was nonplussed, and the jury 
was obviously amused at his discomfiture. 

A quick-witted lawyer thinks on full gal- 
lop. Many successful cross-examiners have 
been men who could keep up a running fire 
of jokes and comments, and never lose sight 
of the main point, who could lead a witness 
along by suavity and politeness and acquies- 
cence and apparent obsequious deference 
into pitfalls of contradiction. Such men will 
let a smart witness talk on until he drops 
some unfortunate expression that subjects 
him to being pounced upon and demolished 
at one fell swoop. 

A leading counsel for the defendant in an 
accident damage case, where the injury had 
been occasioned by a jet of steam scalding 
the complainant’s back and neck as he was 
driving past the defendant’s place, argued to 
the jury that the plaintiff was guilty of con- 
tributory negligence, and should have looked 
up to avoid the accident The quick-witted 
counsel for the complainant retorted : “Oh, 
no; if he had looked up, instead of suing for 
damage to the back of our head, we should 
have to charge you for the loss of both eyes.” 

In a trial for burglary the people’s witness 
showed that he was on watch in the hall, 
when he heard some one fumbling with the 
lock of the door, and that he then slyly 
turned the knob so that the thief could come 
in easily. The glib-tongued lawyer for the 
prisoner at once said: ‘“ Why, your honor, 
this witness was the real burglar, for it was he 
and not my client who really opened the door.” 
The result of this timely remark was that the 
prisoner got off with a light sentence for an 
attempt at burglary. 

A good deal of quick work is often re- 
quired of lawyers in the filing of liens on 
real estate or other property, in cases where 
the obligations are many and the assets few, 
and the first comer is the only one who gets 
service. A good deal of wit is often displayed 
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in the method of making a levy. Benjamin 
F. Butler, when he was a young lawyer, got 
a wide reputation for sagacity by attaching 
the water-wheel of a mill in an action for 


debt. It used to be a common thing for 
lawyers obtaining judgments against the city 
to attach the pictures in the governor’s room 
of the city hall. — Zz. 





THE ORDEAL IN AFRICA. 


N Africa, where humanity is at its worst, 
and godless races of men are the rule, the 
ordeal in its most cruel shape is universally 
practised. When Father Dos Santos tried 
his skill christianizing the Kaffirs, he found 
them full of faith in their three ordeals, — 
the xoqua, lucasse, and calang. The first- 
named consisted in licking a bar of red-hot 
iron; the second, in drinking a bowl of 
poison, bringing instant death to the guilty ; 
and in the third, the accused drank a bitter 
beverage, the smallest quantity of which 
sufficed to choke him, if he deserved it. 
Merolla mentions several ordeals in vogue 
among the natives of Congo, such as pass- 
ing a red-hot iron over the naked leg; 
drinking water in which hot iron had been 
quenched ; putting a soft banana root into 
the delinquent’s mouth, that would infallibly 
stick to his teeth if he were guilty ; and ad- 
ministering a composition of serpent’s flesh 
and the juice of herbs, called bolungo, that 
caused the guilty one to swoon away. In 
another a wizard took a long woollen or 
linen thread, and holding one end himself, 
gave the other to the supposed thief; he 
then applied a red-hot iron to the middle of 
the thread, and if it burned,which was not very 
unlikely, the accused had to make good the 
article stolen. Equally simple was the man- 
ner of settling disputes as to the ownership 


of property. Two obstinate fellows being at | 


law together, and the truth being hard to be 
got out of them, the judge summons them 
both to appear before him, where being 
come, he fixes to each of their foreheads a 
sea-shell, and at the same time commands 





them to bow down their heads; and he 
from whom the shell first drops is taken for 
the liar. 

The natives of death-dealing Sierra Leone 
have boundless faith in the judicial pow- 
ers of -an infusion called red-water, pos- 
sessing violent emetic and purgative proper- 
ties. Supposing Quashee is suspected of 
bewitching a neighbor, or accused of mis- 
taking somebody else’s belongings for his 
own, he betakes himself to the nearest town, 
and informs the head-man that he wishes to 
drink the red-water there. If the head-man 
is agreeable, Quashee takes up his quarters 
in the town, keeping himself as private as 
possible for two or three months, until he 
receives the regular three days’ notice of the 
day of trial. The trial takes place in the 
open air, in the most public manner. The 
accused, having fasted for twelve hours, takes 
his place on a stool some three feet high 
(standing on a number of fresh plantain 
leaves), with one hand resting on his thigh, 
and the other held upinthe air. A circle, 
eight feet in diameter, is then drawn round 
the stool, into which the public are forbid- 
den to intrude. The ceremony begins by 
the ring being entered by the concocter 
of the red-water, carrying the necessary 
ingredients, —a brass pan, a pestle and 
mortar, and a large calabash. After ex- 
hibiting the bark, and ostentatiously work- 
ing his hands and his tools, the operator sets 
to work at grinding the bark into powder, 
mixing it with water in the pan, and stirring 
it until it froths, when it is pronounced fit 
for use. Certain prayers are pronounced, and 
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Quashee solemnly enjoined to confess his 
guilt; he declines, and the ceremony pro- 
ceeds. Washing his mouth, that all may see 
he has nothing therein, he eats a little rice, 
and calls down curses upon his own head if 
he is guilty of the crime laid to his charge. 
The red-water is then handed to him, about 
half a pint at a time, and drunk as quickly 
as possible ; the dose is repeated, eight, ten, 
twelve, or sixteen times, until the rice is 
ejected from the stomach upon the plantain 
leaves. If that desirable consummation be 
effected, Quashee is again a free man, and 
more than that, is held in high honor for the 
remainder of his life as one who has drunk 
the red-water. Should the draught prove 
inefficacious, he receives the punishment al- 
lotted for his offence ; but if, unluckily, the 
red-water acts as a purgative —the “ spoil- 
ing of the red-water,” as it is termed — 
he is punished by being sold into slavery. 
Sometimes he contrives to escape this in his 
own person ; but in such a case the punish- 
ment hangs over his descendants; and a 
young fellow may be sold as a slave, because 
his grandfather or grandmother spoiled the 
red-water years before he came into the 
world. The ordeal of red-water, or some- 
thing equivalent to it, is practised by all the 
negro tribes north of the Zambesi. 

In Equatorial Africa the ordeal drink is a 
poisonous draught called smdéoundon, which 
helps materially to thin the population. The 
Equatorial savage can hardly believe in any 
great man dying a natural death ; he must 
have been bewitched by somebody ; so, when 
a chief dies, the fetich-man has to find out 
who is responsible for the untoward event, 
and for his reputation’s sake, he is sure to 
find out that somebody bewitched the dead 
man ; and whoever he names is compelled 
to drink the mboundon. M. du Chaillu 


saw three unfortunate women succumb to 
the fatal test, and as they fell, their heads 
were struck off. “I have seen,” says that en- 
terprising writer, “a poor drinker fall down 
dead, with blood gushing from his eyes, nose, 
and mouth, in five minutes. 


It is not sur- 








prising that many negroes run away from 
home, never to return, rather than risk such 
a fatal test.” 

The tangena of Madagascar is another 
poison ordeal through which intended victims 
sometimes pass unscathed. In 1860 the gov- 
ernor of Mananjara accused certain indi- 
viduals, of whom he wished to get rid, of 
violating the law forbidding Christian wor- 
ship. Accused and accuser were summoned 
to the capital to abide the test of the tan- 
gena. In this instance it was tried vicariously, 
the supposed Christians being represented by 
three of the queen’s slaves, who drank the 
poison without injuring themselves ; it was 
given to a dog, and he too survived the trial. 
This was conclusive. The accused were lib- 
erated ; and the governor, hoisted with his 
own petard, was put to death. This ordeal 
was afterwards abolished by Radama II., who, 
as he struggled in the hands of his assassins, 
was able to say what few savage kings could: 
“T have shed no blood!” 

Nowhere in Africa do we find anything 
like the smoke ordeal existing in the Cana- 
ries, when the Guanches peopled the famous 
Fortunate Isles, and used upon one occasion 
to settle the right to the throne. In the 
year 1377 King John of Castile sent a fleet, 
under Martin de Avendano, to ravage the 
courts of England and France. The fleet 
was dispersed by adverse winds, and the 
admiral’s ship took refuge at Lancerota, 
where the Spaniards received a hearty wel- 
come. Avendano became a guest at the 
king’s palace, and made himself so agree- 
able to his entertainer’s wife, that a half- 
Spanish princess was added to the royal 
family. The Pringess Yeo afterwards be- 
came the wife of one who eventually acquired 
the throne, and bore him a son; but when 
the time came for the latter to succeed his 
father, the Guanches disputed his right to 
the throne, on the ground that his mother 
was not of noble blood, being the daughter 
of a stranger. A council was held, and it was 
resolved to shut up Yeo with three female 
slaves in the house of King Gonzaniero, and 
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there smoke them. _ By the advice of a | was opened, her companions were found 
friendly old woman, Yeo contrived to con- | dead; but Yeo stepped triumphantly out 
ceal a large sponge moistened with water in | of the chamber, to be at once declared no- 
the room, and when the smoke became trou- | ble and legitimate, and see her son ac- 
blesome, held it to her mouth and nostrils ; | knowledged as the rightful monarch of the 
and so it came to pass that when the door | islands. — Chambers’ Fournal. 





ON A MORTGAGEE IN POSSESSION. 


As one wrecked in mid-ocean, who surveys 
From his lone islet how the boundless main 
Bears neither help, nor hope that e’er again 

His foot shali tread the city’s crowded ways ; 

And, sinking, sees, with memory’s inward gaze, 
The white sails filling seaward, and the strain 
Of mast and spar, and so recalls with pain 

Youth’s golden vision of Saturnian days: 

So stands the man surrounded by a sea, 

Whose perils scarce with pain he shall surmount, 

Who takes possession as a mortgagee. 

Beati possidentis? Nay, the fount 

Of evil shall possession to him be, 


From whom the law exacts a strict account! 
Lays of a Limb of the Law. 
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. THE SUPREME 


I. 


COURT OF GEORGIA. 


By WALTER B. HILL, of the Macon (Ga.) Bar. 


|‘ law reform Georgia has been in advance 

of all her sister States. Whether or not 
this is a mere local boast which has been 
suffered to go uncontradicted because it has 


only been aired on domestic soil, can best be | 


tested by throwing down the challenge on 
this wide arena. Georgia’s claim to this par- 
ticular pre-eminence rests on the Judiciary 
Act of 1799, and on codification, which was 
provided for by the Constitution of 1798, 
and finally adopted in 1861. Both of these 
facts have had a large influence in her judi- 
cial history. The Judiciary Act of 1799 pro- 
vided that “all suits shall be by petition to 
the Superior Court,” thus sweeping away 
all distinction between the forms of actions ; 
of these petitions the sole requirement was 
that they should “ plainly, fully, and dis- 
tinctly” set forth the plaintiff's cause of 
action, thus dispensing with all purely tech- 
nical averments. The Act further provided 
that the defendant’s answer should make the 
issue, and abolished “special pleading.” So 
that while the Massachusetts Court! were 
laboriously striving to preserve a judgment 
from the awful slip of a “whereas” in the 
writ, and were teaching William Cullen Bry- 
ant ? that — 


“In the nice sharp quillets of the law, 
Good faith! he was no wiser than a daw,” 


Georgia had simplified her law of pleading, 
and recognized the juridical truth that the 
substance of right is more important than 
the science of statement. 

The second ground upon which Georgia 
bases her claim of priority is codification. 
The Constitution of 1798 contained this pro- 
vision : ‘“ Within five years after the adop- 


1 Coffin v. Coffin, 
2 Bloss v. ‘Tobey, 


2 Mass. 360. 
2 Pick. 320. 





tion of this Constitution, the body of our 
laws, civil and criminal, shall be revised, 
digested, and arranged under proper heads, 
and promulgated in such manner as the 
Legislature may direct.” In a message to 
the General Assembly in 1827, Gov. John 
Forsyth said: ‘‘ The authors of the Consti- 
tution obviously contemplated the revision, 
digest, and arrangement of the written and 
unwritten law of the State, and the publica- 
tion of the whole in the most useful form.” 
The proposed work, however, was never 
actually begun until 1858, when the General 
Assembly provided for a commission “to 
prepare for the people of Georgia a Code 
which should as near as practicable embrace 
in a condensed form the laws of Georgia, 
whether derived from the Common Law, the 
Constitutions, the Statutes of the State, the 
Decisions of the Supreme Court, or the Stat- 
utes of England of force in this State.” The 
work was completed in 1861. The result, 
embracing a codification of large portions of 
the common law and equity, was adopted by 
the Legislature, its operation being post- 
poned until 1863. There had been in other 
States, before this time, revisions of statutes 
labelled ‘‘ Codes” upon their backs ; but in- 
contestably the Georgia experiment was the 
first real code adopted in any State. It 
attracted at the time (1861-1863) little atten- 
tion at home, and none abroad. J/nter arma 
silent leges. The master-mind in the codifi- 
cation was Thomas R. R. Cobb, whom Geor- 
gians regard the greatest lawyer of his time. 
He had “taken all Jaw for his province,” 
was profoundly versed in the civil as well as 
the common law, and accomplished in his 
short career a prodigious amount of labor. 
He was the second Reporter of the Supreme 
Court of the State; and this fact is made the 














ny <r 
t ' 





XUM 





The Supreme Court of Georgia. — 19 








occasion (if apology be needed) for the ap- 
pearance of his picture among the illustra- 
tions of this article. 

The influence of the two facts upon the 
judicature of the State is this. The simpli- 
fication of procedure, secured by the Act of 
1799, was doubtless one of the causes which 
explains the long satisfaction of the people 
of the State with the administration of the 
law by the Superior 
Courts; for it was not 
until 1845 that the Su- . 
preme Court was or- 
ganized, though it was 
authorized by a consti- 
tutional amendment in 
1835. The influence 
of the Code has been 
seen in the decisions 
of the court. A large 
body of legal princi- 
ples is settled,—formu- 
lated in definite shape. 
A Georgia court need 
only cite a section of 
the Code incases where 
a judge in another fo- 
rum would devote sev- 
eral pages to the expo- 
sition of the doctrine 
involved,and reference 
to authorities support- 
ing the proposition. 
Doubtless this has di- 
minished the value of 
Georgia adjudications in other jurisdictions ; 
but it has made the decisions shorter, and 
has enabled three judges, without committing 
more than gradual suicide, to keep up term 
by term with an enormous docket of about 
six hundred cases per annum. 


EARLY JUDICIAL HISTORY. 


A few words are proper in relation to the 
judicial system of the State prior to the or- 
ganization of the Supreme Court. The State 
was divided into circuits (six in number, after- 
wards increased to ten), and law and equity 








THOMAS R. R. COBB. 





was administered by the Superior Courts, 
presided over by one judge. Fortunately, 
some of the ablest men in the State held 
these offices; among others, William H. 
Crawford, once a cabinet officer and for- 
midable candidate for President; Augustin 
S. Clayton, afterwards United States Sen- 
ator; Augustus B. Longstreet, author of the 
“Georgia Scenes;” Walter T. Colquitt, 
equally eminent inlaw, 
politics, and religion, 
who would argue a 
case, make a political 
speech, and preach a 
sermon all in the same 
day ; John McPherson 
Berrien, afterwards At- 
torney-General under 
President Jackson ; 
Robert M. Charlton, 
afterwards in the 
United States Senate; 
and L.Q.C. Lamar, the 
father of the present 
Justice Lamar of the 
Supreme Court of the 
United States. There 
are no records of the 
decisions of these 
courts, except in the 
Eastern Circuit, from 
which various deci- 
sions made between 
1805 and I8II were 
reported by T. U. P. 
Charlton, and from 1811 to 1837 by R. M. 
Charlton. To avoid variance between the 
rulings in different circuits, the judges of the 
Superior Courts in 1830 “resolved to hold a 
convention semi-annually for the purpose of 
advising with each other and discussing freely 
and fully all questions of a doubtful or com- 
plex character, which might arise before each 
in their respective circuits, and thereby en- 
able each judge to decide such question in 
the light of the united wisdom of the whole 
Georgia bench.” This was a sort of General 
Term convened by the voluntary act of the 
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judges. The result of these deliberations 
is found in two volumes, — “ Dudley's Re- 
ports ” and “ Georgia Decisions.” None of 
the reports mentioned are, strictly speaking, 
“authority” in Georgia. They are seldom 
cited, and the books themselves are not gen- 
erally found in the library of the Georgia 
lawyer. Most of them have been bought up 
by the travelling law-book agents to be sold 
to libraries that “ want everything extant.” 
In cases involving the construction of early 
Georgia statutes, they have great weight 
by virtue of the maxim, Coutemporanea ex- 
positio, etc. 

After earnest and long-continued exer- 
tions by the leading minds of the State, 
combating a strong popular prejudice, the 
Supreme Court was organized in 1845. Its 
jurisdiction is not limited asto amount. The 
most trivial controversies in the courts of 
pie poudre make grist for its mill. It has 
adjudicated a squabble over a canary-bird ; 
and through the medium of certiorari cases 
the court is the regulator of the gyrations 
and contortions of that drum-major of the 
law, the justice of the peace. 


MEMBERS OF THE COURT. 


The first judges of the Supreme Court were 
Eugenius A. Nisbet, Joseph Henry Lump- 
kin, and Hiram Warner, —a noble trium- 
virate. The latter reigned in 1853, and his 
place was filled by Ebenezer Starnes. Judge 
Nisbet was succeeded in the same year by 
Henry L. Benning. In 1855 Charles J. Mc- 
Donald took the place of Judge Starnes, and 
in 1859 he resigned, and Linton Stephens 


became a member of the court. Judge Ben- | 
ning left the judicial for military service in | 
1860, and his seat was filled by Richard F. | 


Lyon. In 1861 Charles J. Jenkins went on 
the bench, and remained until 1866, when he 
was succeeded by Iverson L. Harris. In the 
same year Dawson A. Walker filled the va- 
cancy created by Judge Lyon’s retirement. 
In 1867, upon the death of Lumpkin, Warner 
was appointed Chief-Justice. Reconstruc- 











tion supervened, and in 1869, under a new 
Constitution, the Governor appointed Joseph 
E. Brown Chief-Justice, and Henry Kent 
McCay and Hiram Warner, Judges. The 
former resigned in December, 1870, and 
Osborne A. Lochrane was appointed. He 
resigned in 1872, and Warner became Chief- 
Justice, his place as Judge being filled by 
W. W. Montgomery, who in turn was suc- 
ceeded by Robert P. Trippe, in February, 
1873. In 1875 Judges McCay and Trippe 
resigned, and Logan E. Bleckley and James 
Jackson went on the bench. In 1880 the 
latter, upon the resignation of Warner, be- 
came Chief-Justice, and the vacant seat was 
filled by appointment of Willis A. Hawkins. 
In 1880 Judge Bleckley resigned, and was 
succeeded by Martin J. Crawford ; and Judge 
Hawkins’s place (he not being a candidate 
for election) was supplied by Alexander M. 
Speer. In 1882 Samuel Hall succeeded 
Judge Speer, and in 1883, upon the death of 
Judge Hall, Mark H. Blandford became a 
member of the court. On the death of 
Jackson in 1877, Bleckley was made Chief- 
Justice; and in 1887, upon the death of 
Judge Crawford, Thomas J. Simmons was 


| elected. In January, 1891, Judge Blandford 


was succeeded by Samuel Lumpkin ; so that 
the court as now constituted consists of 
Chief-Justice Bleckley, and Justices Sim- 
mons and Lumpkin. 

These are the “dry-as-dust details” of the 
judicial record. Yet how inspiring is the 
fact that in this long record there is not one 
unworthy name! Without exception, each 
has possessed ability for his station. Not 
one was ever suspected of corruption or cor- 
ruptibility. The glorious significance of facts 
like these is too often ignored, as men forget 
to thank God for the sunshine. 

During the period covered in the fore- 
going enumeration the methods of selection 
have several times varied from that of ap- 
pointment by the Governor to that of elec- 
tion by the Legislature. The third method 
of popular vote has never been tried ; so that 
we have never had a judge who, in the words 
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of Rufus Choate, “ was tost on the blanket 
of a popular election.” The oscillation be- 
tween the two methods first mentioned shows 
that after the trial of either for any consider- 
able period of time, the objections thereto 
attract general attention, and public opinion 
turns to the other method, lapse of time 
having softened the impression of the objec- 
tions to the latter. There have been some 
notable refutations of 
the arguments used 


which I am to attempt, I shall endeavor to 
single out in each case a sharp and clean-cut 
feature ; but I trust that this method, which 
does not admit of mention of many qualities 
which shade and set off the salient charac- 
teristics, will not lead to the misconception 
that my subjects were lacking in these con- 
current but subordinate excellences. It 
must also be understood that the political 

distinctions and ser- 

vices of those who are 





against each method. 
Thus Warner, a Dem- 
ocrat, was elected by 
a Whig Legislature in 
1845, and appointed 
by a Republican Gov- 
ernor in 1869. Hall, 
who had no political 
backing or popularity, 
and whose only claim 
to the office was in 
his legal learning, was 
chosen by the vote of 
the General Assembly 
in 1882. 

It is not possible 
within the limits of 
this article to embrace 
a biographical sketch 
of all the judges whose 
names appear in this 
long catalogue, — a 
list on which frequent 
resignations refute a 
well-warranted maxim of American politics. 
A reasonable principle of exclusion would 
seem to be to omit notice of the living 





judges, except the present occupants of the | 
| gance and rhetorical finish of his opinions 


bench. 


It is not invidious to say that the judges | 


whose reputations are greatest beyond the 


limits of their State are Eugenius A. Nisbet | 


and Logan E. Bleckley. If State celebrity 


alone be considered, Joseph Henry Lump- | 


kin and Hiram Warner would rank with 
them. 
In order to individualize the pen-portraits 





EUGENIUS A. NISBET. 


to be sketched do not 
come within the scope 
of this article. 


Eugenius A. Nisbet 


easily excels all his 
compeers as a perspic- 
uous and polished ex- 
positor of the law, in 
its principles and pre- 
cedents. The writers 
of the text-books, the 
judges of other courts, 
and such annotators 
as Hare and Wallace 
indulge in frequent 
quotations from his 
decisions. He is the 
only Southern jurist 
(along with Judge 
Bleckley) admitted 
into that legal Wal- 
halla, — Snyder’s 
“Great Decisions by 
Great Judges.” He loved to ‘scatter the 
flowers of polite literature over the thorny 
brakes of jurisprudence ;” and although his 
opinions are not ornate, yet the simple ele- 





were doubtless largely due to his literary 
taste and culture. 

The following extract from the decision in 
Culbreth v. Culbreth, 7 Ga. 64 (quoted by 
Mr. Snyder), in which he held that money 
paid under a mistake of the law could be 
recovered back, is a fair specimen of his 
style: — 
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“There is a clear and practical distinction be- 
tween ignorance and mistake of the law. Much of 
the confusion in the books, and in the minds of the | 
professional men, upon this subject, has grown out 
of a confounding of the two. It may be conceded 
that at first view the distinction is not apparent ; 
but it is insisted that upon close inspection it be- 
comes quite obvious.~ It has been ridiculed as a 
quibble, but we shall see it has been taken by able 
men, and acted upon by eminent courts. Igno- 
rance implies passiveness ; mistake implies action. 
Ignorance does not pretend to knowledge, but 
mistake assumes to know. Ignorance may be the 
result of laches, which is criminal ; mistake argues 
diligence, which is commendable. Mere igno- 
rance is no mistake ; but a mistake always involves 
ignorance, yet not that alone. ‘The difference may 
be well illustrated by the case made in this record. 
If the plaintiff, the administrator, had refused to 
pay the distributive share in the estate which he 
represented, to the children of his intestate’s de- 


entitled in law, that would have been a case of 
ignorance, and he would not be heard for a mo- 





covering the truth, and dealing out justice 
between man and man. It is not the duty of 
counsel to suggest points of law which are 
against his client ; but it is his duty to insist 
upon no point which he knows to be contrary 
tothe law. Whilst judgment alone belongs 
to the judge, enlightenment is the province 
of the lawyer ; and I apprehend that no judge 
can be found so presumptuously vain or so 
flagrantly unjust as not to recognize, and 
that too with grateful emotions, the aid which 
he derives in the discharge of his duties, 
more solemn than belong to any other func- 
tionary, from an able bar.” This is not ex- 
celled in its simple force by the description 
of D’Aguesseau, in which he declares that 
the bar is “ placed for the public good be- 
tween the throne of justice and the tumult 
of human passions ;” nor by the splendid 


. | tribute which Mr. Justice Harlan in his re- 
ceased sister, upon the ground that they were not 


ment upon a plea that, being ignorant of the law, | 


he is not liable to pay interest on their money in 
his hands. But the case is, that he was not igno- 
rant of their right in law, but believed that the 
defendants were entitled to their exclusion, and 
acted upon that belief, by paying the money to 
them. The ignorance, in this case, of their right, 
and the belief of the right of the defendants, and 
action on the belief, constitute the mistake. 

The distinction is a practical one in this, that 
mere ignorance of the law is not susceptible of 
proof. Proof cannot reach the convictions of the 
mind, undeveloped in action; whereas a mistake 
of the law, developed in overt acts, is capable of 
proof, like other facts.” 


His associate, Judge Warner, has referred 
to his decision in Wilder v. Lumpkin, 4 Ga. 
208, holding a retroactive statute void, as 
one of his ablest judgments. 

In Moody v. Davis, 10 Ga. 410, he thus 
describes the relation of the bar to the bench: 
“ As officers of the court, the duties of coun- 
sel are not in conflict with those that de- 
volve upon them as the representatives of a 
party. They are the friends of the Court, en- 
listed with him in the. sublime work of dis- 


sponse at the Centennial Celebration of the 
Supreme Court paid to the services of the 
bar in the aid which their arguments had 
rendered in the adjudications of that great 
tribunal. 

I have said that Judge Nisbet's opinions 
were often quoted. In one notable case it 
appears that due credit has hardly been given 
him. As the instance may raise a delicate 
question as to the extent to which judicial 


| appropriation may go, it'will be interesting 





to bring out the precise facts. In the case 
of Mitchum v. The State, 11 Ga. 615, Judge 
Nisbet discusses the effect of the argument 
by counsel upon facts not in evidence before 
the jury. In the case of Tucker v. Hen- 
niker, 41 N. H. 317, the New Hampshire 
Court deal with the same subject and reach 
the same conclusion. The opinion is deliv- 
ered by Judge Fowler. At the close of the 
opinion the latter cites Mitchum v. The State 
in words and figures only, but in no other 
way does he give credit to that decision. The 
deadly parallel column will show the simi- 
larity of language used. The unimportant 
changes and omissions are sufficient to pre- 
clude the idea that quotation marks were in- 
tended to have covered the language, and 
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had been left off by the reporter or printer. 
If the case be one of unwarranted appropria- 
tion, the sin (as Mr. William Allen Butler 
says of Bracton’s plagiarism from the civil 


law) cannot be called original sin. 


Perhaps 


the grievance of the Georgia jurist is aggra- 
vated by the fact, stated by Judge Seymour 
D. Thompson, that the New Hampshire case 
has become a leading one, and the principles 
there enunciated have become a part of 
American law, the source being recognized 
as the New Hampshire decision. The reader 
can form his own opinion from the tollowing 


comparison : — 
From it Ga. R. 


“The rule is, that it is 
contrary to law.for counsel 
to comment upon facts not 
proven. He represents his 
client, — he is the substitute 
of his client; whatever the 
client may do in the con- 
duct of his cause, therefore, 
his counsel may do. In rela- 
tion to his liberty of speech, 
the largest and most liberal 
freedom is allowed, and the 
law protects him in it. The 
right of discussing the merits 
of his cause, both as to the 
law and the facts, is indis- 
pensable to every party ; the 
same right appertains to his 
counsel. The range of dis- 
cussion is wide,— very wide. 
He is entitled to be heard in 
argument upon every ques- 
tion of law that may arise in 
the cause; in his addresses 
to the jury it is right to de- 
scant the facts proven or ad- 
mitted in the pleadings; to 
arraign the conduct of par- 
ties ; impugn, excuse, justify, 
or condemn motives, so far 
as they are developed in evi- 
dence; assail the credibility 
of witnesses, when that is im- 
peached by direct evidence, 
or by the inconsistency or in- 
coherence of his testimony, 
his manner of testifying, his 
appearance, or by circum- 
stances. His illustrations 
may be as various as are the 
resources of his genius ; his 
argumentation as full and 


From 41 N. . R. 


“Tt is irregular and illegal 
for counsel to comment upon 
facts not proved before the 
jury as true, and not legally 
competent and admissible 
as evidence. The counsel 
represents and is a substi- 
tute for his client ; whatever, 
therefore, the client may do 
in the management of his 
cause, may be done by his 
counsel. The largest and 
most liberal freedom of 
speech is allowed, and the 
law protects him in it. The 
right of discussing the mer- 
its of the cause, both as to 
the law and facts, is un- 
abridged. The range of dis- 
cussion is wide. He may 
be heard in argument upon 
every question of law. In 
his addresses to the jury it 
is his privilege to descant 
upon the facts proved or ad- 
mitted in the pleadings ; to 
arraign the conduct of par- 
ties; impugn, excuse, jus- 
tify, or condemn motives, so 
far as they are developed in 
evidence; assail the credi- 
bility of witnesses, when it 
is impeached by direct evi- 
dence, or by the inconsist- 
ency or incoherence of their 
testimony, their manner of 
testifying, their appearance 
on the stand, or by circum- 
stances. His illustrations 
may be as various as the re- 
sources of his genius; his 
argumentation as full and 





profound as his learning can 
make it; and he may, if he 
will, give play to his wit, or 
Wing to his imagination. To 
his freedom of speech, how- 
ever, there are some limita- 
tions. His manner must be 
decorous. All courts have 
power to protect themselves 
from contempts, and inde- 
cency in words or senti- 
ments is a contempt. This 
is a matter of course in the 
courts of civilized commu- 
nities. Nor is it matter of 
form merely; for no court 
can command from a civi- 
lized public that respect 
which is necessary to an effi- 
cient administration of the 
law; without maintaining in 
the business of the court 
that courtesy and dignity 
and purity which character- 
ize the intercourse of gen- 
tlemen in private life. 

“ But farther ; every per- 
son accused is entitled to be 
tried by a jury, and accord- 
ing to the laws of the land. 
This is the greatest of all 
the privileges conferred by 
Magna Charta, and it is 
guaranteed by our own fun- 
damental law. Now I as- 
sume that this privilege is 
violated, if counsel are per- 
mitted to state facts and 
comment upon them in argu- 
ment against the adverse 
party, which are not before 
the jury by proof regularly 
submitted. The accused is 
not only entitled to have a 
trial by a jury of twelve 
men, but is entitled to have 
his trial conducted accord- 
ing to the cause and usage 
of the common law. ‘ By 
the law of the land,’ as used 
in the great Charter, has 
been understood due pro- 
cess of law, that is, indict- 
ment or presentment; but 
that is not now the only 
meaning of these words. 
They mean that the party 
charged shall be indicted, 
arraigned, and tried accord- 
ing to the rules of law and 
the established usages of 
the courts. Trial by jury,— 


profound as his learning can 
make it; and he may, if he 
will, give play to his wit, or 
wings to his imagination. 

“To his freedom of speech, 
however, there are some lim- 
itations. His manner must 
be decorous. All courts have 
power to protect themselves 
from contempt, and _ inde- 
cency in words or sentiments 
is contempt. This is a mat- 
ter of course in the courts 
of civilized communities, but 
not of form merely; for no 
court can command from an 
enlightened public that re- 
spect necessary to an effi- 
cient administration of the 
law, without maintaining in 
its business proceedings that 
courtesy, dignity, and purity 
which characterize the inter- 
course of gentlemen in pri- 
vate life. 


“ But, farther, every person 
against whom an accusation 
is made, or a suit brought, 
is entitled to be tried by a 
jury, and according to the 
laws of the land. This was 
the greatest of all the priv- 
ileges conferred by Magna 
Charta, and is guaranteed 
by our own fundamental 
law. This privilege is sub- 
stantially violated, if coun- 
sel are permitted to state 
facts and comment upon 
them in argument against 
the adverse party, which are 
not befcre the jury by proofs 
regularly submitted. The 
party accused or prosecuted 
is not only entitled to have 
atrial by a jury of twelve 
men, duly constituted, but 
to have his trial conducted 
according to the course and 
usage of the common law, 
and the established rules of 
judicial! proceedings. An 
essential element in the trial 
by jury is that the verdict 
shall be rendered according 
to the facts of the case, 
legally produced before the 
jurors. They are sworn to 
give their verdicts according 
to evidence, and if they find 
without evidence, or against 
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how imperfect a privilege 
would that be, if the forms 
of law were abandoned, if the 
rules of evidence were dis- 
regarded? An essential ele- 
ment in the trial by jury is 
that their verdict shall be 
rendered according to the 
facts of the case, legally 
produced to them. They are 
sworn to give their verdicts 
according to evidence; and if 
they find without evidence, 
a new trial will be granted. 
They cannot even render a 
verdict upon knowledge 
within their own breasts; 
but if a juryman has knowl- 
edge of facts pertinent to 
the issue, he may be sworn. 
The law, with great careful- 
ness, prescribes rules by 
which facts are to be sub- 
mitted to the jury. Testi- 
mony must be relevant, — 
the best evidence the nature 
of the case admits must be 
produced; hearsay is ex- 
cluded; interest in the wit- 
ness will disqualify, etc.; and, 
by our own Constitution, in 
criminal cases the witnesses 
are to be confronted with 
the prisoner. He has in all 
cases the right of cross- 
examination. All these and 
many more rules are pre- 
scribed for the ascertain- 
ment of the truth of those 
facts upon which verdicts 
are to be rendered. 

“ When counsel are per- 
mitted to state facts in argu- 
ment, and to comment upon 
them, the usage of the courts 
regulating trials is departed 
from, the laws of evidence 
are violated, and the full 
benefit of trial by jury is 
therefore denied. It may be 
said,in answer to these views, 
that the statements of coun- 
sel are not evidence; that 
the court is bound so to in- 
struct the jury, and that they 
are sworn to render a ver- 
dict only according to the 
evidence. Whilst all this is 
true, yet the effect is to bring 
the statements of counsel to 
bear upon the verdict with 
more or less force, accord- 


evidence, or upon evidence 
incompetent, or not legally 
admissible for any cause, a 


new trial will be granted® 


They cannot even render 
a verdict upon knowledge 
within their own breasts; 
but if a juror has knowledge 
of facts pertinent to the is- 
sue, he may be sworn. The 
law, with great care, pre- 
scribes the rules by which 
the facts are to be submitted 
tothe jury. The testimony 
must be relevant; the best 
evidence the nature of the 
case admits must be pro- 
duced ; hearsay is excluded ; 
it must not be drawn out by 
leading questions ; and, by 
our Constitution, in criminal 
trials the witnesses must be 
confronted with the pris- 
oner; the right of cross- 
examination exists in all 
cases. All these and numer- 
ous other regulations are 
prescribed to determine the 
admissibility and truth of 
the facts pertinent to the 
issue upon which a verdict 
is to be rendered. 


“ When counsel are per- 
mitted to state facts in argu 
ment, and to comment upon 
them, the usage of courts 
regulating trials is departed 
from, the laws of evidence 
are violated, and the full 
benefit of trial by jury is de- 
nied. It may be said, in 
answer to these views, that 
the statements of counsel 
are not evidence; that the 
court is bound so to instruct 
the jury, and that they are 
sworn to render their ver 
dict only according to evi- 
dence. All this is true; yet 
the necessary effect is to 
bring the statements of coun- 
sel to bear upon the verdict 
with more or less force, ac- 





ing to circumstances ; and if 
they in any degree influence 
the finding, the law is vio- 
lated, and the purity and im- 
partiality of the trial are 
tarnished and weakened. If 
not evidence, then without 
doubt the jury have noth. 
ing to do with them, and the 
lawyer no right to make 
them. And just here the 
argument might be rested. 
It is not reasonable to be- 
lieve that the jury will dis- 
regard them. They may 
struggle to disregard them, 
and still be led involunta- 
rily to shape their verdict 
under their influence. That 
influence will be greater or 
less, according to character 
of counsel, his skill and 
adroitness in argument, and 
the naturalness with which 
the statements stand con 
nected with other facts and 
circumstances in the case. 
To an extent not defina 
ble, vet to a dangerous 
extent, they are evidence, 
not given under oath, — 
without cross-examination, 
and irrespective of all those 
precautionary rules by which 
competency is tested.” 


cording to circumstances ; 
and if they in the slightest 
degree influence the finding, 
the law is violated, and the 
purity and impartiality of 
the trial tarnished and weak- 
ened. If not evidence, then 
manifestly the jury have 
nothing to do with them, and 
the advocate has no right to 
make them. It is unreason 
able to believe the jury will 
entirely disregard them. 
They may struggle to disre- 
gard them; they may think 
they have done so, and still 
be led involuntarily to shape 
their verdict under their in- 
fluence. That influence will 
be greater or less, accord- 
ing to the character of the 
counsel, his skill and adroit- 
ness in argument, and the 
force and naturalness with 
which he is able to connect 
the facts he states with the 
evidence and circumstances 
of the case. To an extent 
not definable, yet to a dan- 
gerous extent, they unavoid 
ably operate as _ evidence 
which must more or less in- 
fluence the minds of the 
jury, not given under oath, 
without cross-examination, 
and irrespective of all those 
precautionary rules by which 
competency and pertinency 
are tested.” 


Judge Nisbet’s mental organism had one 
singular defect; on the subject of spelling 
his mind was a howling wilderness. He 
could not spell nor learn to spell the com- 


monest words. 


His method of orthography 


resembled a cyclone in chaos, —a law unto 


itself. I have seen 


which he spelled “secession 


a letter from him in 


three ways; 


he drafted the ordinance of secession for 
Georgia, but never learned to write that his- 


torical word. 


He humorously confessed his 


phonetic but revolutionary methods with the 
alphabet, and cheerfully submitted to the 
reporter’s revision of his decisions. 

An anecdote he loved to tell is in order. 
He concluded a decision with the maxim, 
Id certum est quod reddit certum potest. 
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The decision was adverse to the side repre- 
sented by a strong-minded but utterly illite- 
rate practitioner, who sometimes tarried at 
the wine-cup with the usual consequences 
to his eyes. He said, in protest, “Judge, I 
think it was bad enough to lose my case; 
I never expected to be called a red-eyed 
possum.” 


Joseph H. Lumpkin 





“ Some of the most vigorous brain-work of the 
world is done in the ranks of our profession. Our 
work concerns the highest of all temporal interests, 
‘property, reputation, the peace of families, liberty, 
life even, the foundations of society, the jurispru- 
dence of the world, and sometimes the arbitra- 
tions and peace of nations. ‘The world accepts 
the work, but forgets the workers. The waste 
hours of Lord Bacon and Sergeant Talfourd were 
devoted to letters, and each is infinitely better re- 
membered for his mere 
literary diversions than 





was a fountain of elo- 
quence, both at the 
bar and (as will be 
explained) on the 
bench. He had a 
magnetic personality, 
a handsome presence, 
a commanding figure, 
a graceful bearing, a 
winning voice, a per- 





suasive manner, a 
brilliant imagination, 
fervid sensibilities, 
strong intellectual 
power, — the whole 


panoply of the born 
orator. As an advo- 
cate before the jury, 
his power was _ pro- 
digious. Stories are 
told of jurors who, in 
spite of the interposi- 
tion of the court, at 
times made audible 
responses to his fervid appeals, and at other 
times sprang in excitement to their feet. 
This is tradition, and tradition only. There 
is no record which preserves a solitary evi- 
dence of the power of Lumpkin, or Walter 
T. Colquitt, or Benjamin H. Hill, or Robert 
Toombs, or William Dougherty as advocates. 
Richard Henry Wilde, a Georgia lawyer, 


and not the equal of any of these, wrote one | 


poem of twenty-four lines, and has achieved 

an immortality which all their purely pro- 

fessional labors failed to secure. How true 

are these words of a Connecticut judge : — 
4 


aes 





JOSEPH HENRY LUMPKIN. 





for his whole long and 
laborious professional life- 
work. Thevictory gained 
by the counsel of the 
seven bishops was worth 
infinitely more to the 
people of England than 
all the triumphs of the 
Crimean war. But one 
Lord Cardigan led a fool- 
ishly brilliant charge 
against a Russian battery 
at Balaklava, and became 
immortal. Who led the 
great charge of the seven 
confessors of the English 
Church against the Eng- 
lish crown at Westminster 
Hall? You must go to 
your books to answer. 
They were not on horse- 
back. They wore gowns 
instead of epaulettes. 
The truth is, our work is 
like that of the little in- 
sects that in the unseen 
depths of the ocean lay the coral foundations of 
uprising islands. In the end come the solid land, 
the olive and the vine, the habitations of man, the 
arts and industries of life, the havens of the sea 
and ships riding at anchor. But the busy toilers 
which laid the beams of a continent in a dreary 
waste are entombed in their work and forgotten 
in their tombs.” 





It is necessary to explain the statement 
that Lumpkin was eloquent on the bench. 
He was accustomed to deliver his opinions 
orally. During the first years of its exist- 
ence the court was peripatetic. It sat in 
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circuits, at the principal towns within these 
divisions. It was no uncommon thing for 
crowds of the people to attend the sessions 
of the court, especially on the days when 
the decisions were to be delivered. In pro- 
nouncing an opinion in any case in which 
the question involved touched any great 
principle of constitutional liberty or popu- 
lar right or domestic happiness, or which in 
any way touched the 
human heart, Judge 
Lumpkin gave full 
vent to his marvellous 
powers of oratorical 
expression. He was 
“avery priest-justice,” 
in the happy phrase of 
Judge Seymour D. 
Thompson, comment- 
ing on this singular 
tradition. Unfortu- 
nately, there was no 
stenographer torecord 
these remarkable ut- 
terances. Judge 
Lumpkin did not write 
out his judgments un- 
til afterwards, — after 
the heat of the argu- 
ment and his own 
fresh interest in the 
case had passed away. 
He did not love to 
write; he could not 
tolerate the labor of 
revision. He was utterly careless of his rep- 
utation. The result is that although his 
opinions are scattered from the first to the 
thirty-fifth volume of the Georgia Reports, 
they wholly fail to convey any adequate im- 
pression of his greatness and his power. 
And yet, after this heavy discount, there 
is enough in the records to show his charac- 
ter and vindicate his work in the develop- 
ment of the jurisprudence of Georgia. He 


HIRAM WARNER. 


appears as the ardent lover of justice. In | 


one decision he says: “ After all, where lies 











for that, and when found, nothing but im- 
perious legal necessity can prevent me from 
enforcing it.” The apparently opposite 
spirit is voiced in the utterance of Judge 
Benning: ‘“‘ There is but one question for a 
court, — What is the law?’’? These di- 
vergent tendencies are but different aspects 
of the same truth,— justice according to 
law. And yet if there is a difference in the 
two mental attitudes 
exhibited by these 
statements, that of 
Lumpkin is to be 
preferred. For those 
technicalities which 
are great principles 
in concrete forms he 
had judicial rever- 
ence; but with those 
which never rested 
on a principle, or in 
which the principle 
had ceased to be 
vital, he was ready 
to play the icono- 
clast. A specimen of 
his dealing with such 
topics is to be found 
in his remarks about 
seals. 

The question in the 
case? was whether a 
writ of error was 
amendable by attach- 
ing the seal of the 
court. Judge Lumpkin says :— 


“ What magic, I ask, is there in our own seal ? 
True, the Clerk has attested this writ of error in 
his official name, and by his private seal, and in 
obedience to it, the Clerk of the Circuit Court has 
certified and transmitted to this court all the rec- 
ords and papers of the file in the court below, 
which are necessary to enable us to hear and deter- 
mine properly this cause upon its merits. But then 


{ we look in vain on this writ for the three pillars 


the justice of the case? 1 always dig deep | 


supporting an arch, with the word ‘ Constitution’ 
engraven within the same, emblematic of the Con- 
! 26 Ga. 30. 
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stitution, supported by the three departments of | ity. This it is, 1 am sure, that has exerted such a 


government, legislative, judicial, and executive ; 
the first having engraven on its base, Wisdom, 
the second Justice, and the third Moderation, and 
then on the right of the Executive column, a man 
standing with a drawn sword, and _ resembling 
most strikingly the figure and attitude of our most 
worthy and excellent Chief Magistrate. But I 
forbear. 

“ [li robur et aes triplex. 
Judge, indeed, who would 
venture to decide an issue 
of law in the absence 
of this speaking device. 
There is a charm in that 
arch, —a spell in those 
pillars, — an inspiration 
in the eye of that fierce- 
looking swordsman, 
which guarantees a faith- 
ful administration of jus- 
tice, although simply and 
but very imperfectly im- 
pressed on the foolscap 
paper on which the writ 
of error is printed, in- 
stead of wax or some other 
tenacious substance. 

“To whom we are in- 
debted for the change in 
our seal, I am not anti- 
quarian enough to state. 
The old devices I always 
venerated; to one side 
the scroll on which was 
engraved the Constitution 
of the State of Georgia 
and the motto, Pro dono 
publico. On the other side, an elegant house and 
other buildings, fields of corn, and meadows 
covered with sheep and cattle ; a river running 
through the same with a ship under full sail, and 
the motto, Deus nobis haec otia fecit. ‘Vhe \atin- 
ity as well as the piety of this seal commend 
themselves to my hearty admiration. They will 





challenge a comparison, even on the score of | 


architectural taste too, with the arch resting on 
three pillars. But then the capital defect in the 
old seal— who does not anticipate me? — was 
the absence of that cocked-hat swordsman ! 
Without this addendum it is difficult to decide 
that any public document can impart absolute ver- 





He would be a bold 





HENRY L. 





| . . . 
| controlling influence over the judgment of my 


dissenting brother, with his well-known military 
propensities. 

“The Act of 1845 authorizes this court to es- 
tablish and procure a seal. My recollection does 
not serve me whether the State coat of arms was 
selected as the device. I take it for granted it 
was. If so, where, upon any seal attached to any 
writ of error or citation returnable to this court, 
are these three potent 
and cabalistic words, —- 
wisdom, justice, and 
moderation? Do not 
these constitute a part of 
the seal just as much as 
the seal does a part of 
the writ of error? Is it 
the seal of this court 
without them? If so, 
how much, and what 
portions of it may be 
omitted and still leave a 
good seal? Would it be 
a seal without the arch, 
without the pillars, with- 
out the motto? I forbear 
even whether to put the 
question whether it would 
be a seal without the 
military effigy, without 
that cocked-hat swords- 
man? Ofcourse it would 
bea nullity. As well talk 
about a man without a 
body ! 

“ For myself, I am free 
to confess that I despise 
all forms having no sense or substance in them. 
And I can scarcely suppress‘a smile, I will not say 
‘ grimace irresistible,’ when I see so much impor- 
tance attached to such trifles. I would cast away, 
at once and forever, all law not founded in some 
reason, natural, moral, or political. I scorn to be 
a ‘cerf adscript ’ to a thing obsolete, or thoroughly 
deserving to be so.” 


BENNING. 


Judge Lumpkin was on the Supreme Bench 
from 1845 to 1866. This period was twice 
as great as that of the continuous service 
of any other Judge. During the whole time 
such was the esteem inspired by his lofty 
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character, and such was the magnetism of 
his personal influence, that he was the most 
forceful personality on the bench. It was 
during the period above mentioned that the 
judicial system of Georgia was developed. 
The part which Lumpkin played in ex- 
pounding and expanding the Judiciary Act 
of 1799, and subsequent legislation, was 
something like that of Chief-Justice Mar- 
shall in the development of the Federal 
Constitution. 

No account of Judge Lumpkin would be 
complete which did not mention his zeal and 
his labors in behalf of temperance. Into that 
moral reform he threw his best energies. No 
subject outside of the eternal issues of reli- 
gion affords so fine a field for eloquence as 
that; and Judge Lumpkin’s thrilling speeches 
are still living by their echoes in the lives of 
thousands of his fellow-men. 


Hiram Warner. 


There is something romantic about the 


early incidents of Judge Warner’s life. “A | 


boy, some nineteen years of age, left his pa- 
ternal home in New England to seek fortune 
and fame in a land of strangers. His only 
patrimony was the intellect the great Father 
had given him; his only assurance of success, 
the consciousness of its possession. The 
few dollars in his pocket when he embarked 
were lost in shipwreck ; severe illness, nigh 
unto death, followed that disaster ; the char- 
ity of Sisters of Mercy at Charleston, where 
first he landed on Southern shores, nursed 
and restored the penniless lad to health; 
alone, unfriended, he wended his way to 
Georgia, and finding an acquaintance in the 
teacher of a school at Sparta, this acquaint- 


ance was informed of his situation, and em- | >“ *** : app hennigs ~onf 
| izing juries to readjust liabilities on Confed- 


ployed him as his assistant.” 
‘After reviewing his career, Chief-Justice 
Jackson said in a memorial address : — 


“How does the lustrous life of this Yankee 
youth illustrate the old and maligned South! 


With what light does it shine on the page of her | 





history, exhibiting to impartial generations and | 





nations that our fathers were never a hand’s- 
breadth behind their children in welcoming to 
homes and hearts all who came to dwell beneath 
her sun, to honor and elevate to office and emolu- 
ment the men who deserved them! How com- 
pletely does this light disperse the clouds and 
scatter to the winds the imputation on our ances- 
tors that ancestral blood was the road to fortune 
and fame in their midst, and that a Southern 


| aristocracy sat enthroned in the Southern heart, 


and dominated its pulsations, and dictated its 


19? 


preferments ! 


It is worthy of mention that at Greenville 
he was the preceptor in law of Lyman Trum- 
bull, the eminent lawyer, judge, and senator 
of Illinois. 

Vigor was the distinguishing characteris- 
tic of Chief-Justice Warner. It was the 
quality impressed by his massive frame, his 
powerful intellect, his resolute will. His 
physical tenacity was illustrated by a painful 
experience, forresco referens. In 1865 a 
party of bummers attached to the victorious 
Federal army, having been informed that 
Judge Warner had a large quantity of gold, 
hanged him, as a means of coercing from him 
a statement as to where it could be found. 
Thrice was this gentle experiment repeated ; 
and after the third ordeal he was left for 
dead. Although he was then about sixty 
years of age, he survived the severe physical 
shock, and lived in robust health under the 
most exacting judicial labors until 1880. 

Judge Warner's decisions deal only with 
the point to be decided. They are exam- 
ples of direct statement and strong reasoning. 

In the period after the war there was a 
craze among the people for relief legislation, 
relief from debts. Stay laws, large home- 
stead exemptions, scaling ordinances (author- 


erate and ante-bellum contracts), and other 
similar legislation were demanded by the 
popular will. The other members of the 
court at that time were in sympathy with 
the object of these laws, and held them con- 
stitutional. Judge Warner strenuously anta- 
gonized the whole system of relief legislation. 
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In one decision he doubtless exceeded judi- 
cial propriety by remarking in a dissenting 
opinion that he did not purpose to “ embalm 
himself in judicial infamy” by concurring in 
the decision of the majority. He lived to 
see the whole scheme of relief pass away in 
the recovered prosperity of the State, and 
to find himself sustained by the Supreme 
Court of the United States (Gunn v. Barry, 
15 Wall. 610) in hold- 
ing that the homestead 





Richard Malcolm Johnson, the well-known 
Southern writer, says that in literary accom- 
plishments Judge Starnes surpassed all his 
contemporaries at the Georgia Bar. 

Sharswood and Budd, in their notes to a 
case in ‘‘ Leading Cases on Real Property,” 
call him a learned Judge, and cite with ap- 
proval one of his decisions on the statute de 


donis. 
Charles J. McDonald. 


This Judge came 





exemption was not pro- 
tected from the lien of 
a judgment obtained 
prior to the passage 
of the homestead law. 


Ebenezer Starnes. 


Although not the 
equal of the first great 
triumvirate, this Judge 
brought to the dis- 
charge of his high 
duties that patient at- 
tention which Male- 
branche has_ aptly 
called ‘“a_ natural 
prayer for light,” and 
that diligence which 
enabled him to “labor 
terribly.” He was a 
man to whose sagacity 








upon the bench after 
long executive service 
as Governor of the 
State. It has been 
thought that the value 
of executive experi- 
ence to the Judge, 
especially in dealing 
with quasi - political 
questions, can be 
traced in the career 
of Chief-Justices 
Marshall, Taney, and 
Chase. Though the 
decisions of McDonald 
are not polished, and 
seldom go outside of 
the special facts of 
the case in their rea- 
soning, yet he was 
regarded as a good 








the people looked for 
guidance in trying 
times; and in the 
period between the military rule in Georgia 
in 1865 and reconstruction, he was one 
of a commission appointed to formulate 
a code of laws for the government of the 
freedmen. The work of the commission was 
never published ; and the surviving members 
are not over-solicitous to own their connec- 
tion with it. The matter is interesting 
chiefly on account of the evidence that it 
furnishes that even the wisest men in that 
day were “slow of heart to believe” how 
radical a change the results of the war had 
wrought in the status of the negro race. 


RICHARD 


F. 


Judge, and a man of 
strong intellectual 


grasp. 


LYON. 


Henry L. Benning 


was a man of robust intellect, and notably 
fond of logic dialectics. The most striking 
characteristic of his decisions was the logi- 
cal form in which he cast them. Syllogism 
and dilemma were his favorite moulds of 
thought. His mental attitude in the exam- 
ination of a case has already been indicated 
by the sentiment quoted in contrast with that 
of Judge Lumpkin. 

Judge Benning won great celebrity in the 
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Civil War. “Stonewall” Jackson had pre- 


empted that designation, but General Ben- | 


ning won another that had the same mean- 
ing. His military title was “Old Rock.” 


He was more sure to be at the post of duty | 


than the post was to be there itself; and he 
held his brigade in battle with impregnable 
firmness. Brave and determined as he was, 
he was also one of those who “ got over 
the war” as soon as it 
was decided. In his 


Charles J. Jenkins. 


This Judge’s service on the bench was 
only an episode of his life. He was a mem- 
ber of the Supreme Court during the war, 
and few cases of importance or general in- 
terest came before him. Litigation of the 
ordinary sort was practically suspended in 
Georgia from 1861 to 1865. There were not 
a few habeas corpus 
cases in those days. 





old age he enjoyed 
those well-merited re- 
wards, — “love, obe- 
dience, honor, troops 
of friends.” 


Linton Stephens 


was a brother of the 
more _ distinguished 
Alexander H. Ste- 
phens; and it is not 
improbable that he 
would have been more 
prominent, if not thus 
overshadowed. By 
many men of discrimi- 
nation who knew and 
appreciated both the 
brothers, he was re- 
garded the abler man 
of the two. Alexan- Pes 








In one of these Mr. 


Toombs represented 
the relator, and in the 
argument said _ that 


“no court would dare 
do” what he claimed 
would result from the 
consequences of the 
decision he was dep- 
recating. Judge Jen- 
kins fairly cowed the 
fiery orator by stop- 
ping him and saying 
from the bench, “ Mr. 
Toombs, this court 
dares do anything 
that is right.” Judge 
Jenkins was Governor 








der H. Stephens had 
the advantage of a 
unique and vote-rally- 


ing invalidism ; while Linton’s robust phy- 


sique left him without any such claim on the | 


popular sympathy. 

As a Judge, his opinions are the shortest 
in the Georgia Reports. He saw what he 
saw clearly. Doubt, “with its thousand- 
fold pinion,” did not hover over his intellec- 
tual processes. 
controlling point in the case, and ended the | 
matter. It was said of him: “ He disdained 
to cite much authority. He preferred to 
become authority.” 


CHARLES J. 


He went straight to the | 


of the State when 

reconstruction ‘“ de- 

det sae posed” him. He 
saiianinibs is justly regarded as 


one of the greatest 
and purest men 
Georgia has produced. 


The period covered by the incumbency of 
the Judges already mentioned brings the his- 
tory of the court to the close of the war. 
Fortunately, Georgia was preserved from the 
judicial eclipse which befell some of her sis- 
ter States during the troublous times that 
| followed the year 1865. 

Judge Dawson A. Walker went on the 
bench as a Republican; but even partisan 
criticism accords to him purity and ability 
as a Judge. 
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Iverson L. Harris 


belongs to the same period, though not to 
the same party. He was a man of bold, 
original thought, trenchant in style of ex- 
pression. He believed that the capacity of 
law for improvement was one of its marked 
characteristics; and was in full sympathy 
with all legislation and “judge-made law” 
looking to its reform. 
His mental attitude 
upon this general 
subject may be dis- 
covered in his admi- 
rable eulogy of Judge 
Lumpkin : — 


“ He lived to see the 
wise and beneficent prin- 
ciples into which he had 
expanded the germs of 
our crude, disjointed, 
technical, and incongru- 
ous Jurisprudence, em- 
bodied and bound up in 
terse yet perspicuous 
definition, furnishing rules 
of uniform and essential 
service, by which the 
controversies of men 
could be adjusted, in 
that masterly portion of 
our Code which is gen- 
erally understood to be 
the work of his beloved 
son-in-law, the late Gen. 
Thomas R. R. Cobb, the 
ardent and enthusiastic child of genius, the 
Christian patriot, and great lawyer... . 

“Looking back over the gradual development 


of our system, the jurist of the present day will | 
most probably deem it fortunate that the tribunal | 


through which this has been chiefly effected was 
organized under the auspices of a fresh mind, full 
of knowledge, enthusiastic, and in the vigor of 
manhood, — of one who had early imbibed much 


of the sceptical spirit of Bentham as displayed in | 


his treatise on the Rationale of Judicial Evidence. 
“T am inclined to think, had Judge Lumpkin 


been older when called to the bench, — had he | 
become the head of a school, withdrawn from the | 








JOSEPH E. BROWN. 





contests of the bar, with repytation established 
by previous judicial service, when technical learn- 
ing was cultivated assiduously and technical jus- 
tice rigorously enforced ; admired, caressed, and 
imitated, his opinions received as oracles, — it is 
questionable whether the change of which we are 
so sensible would have occurred. Men of the 
class referred to repose in their early habits and 
creeds ; they do not re-examine the foundations 
of their early opinions, nor are they patient when 
these opinions are doubt- 
ed or questioned. So 
long as this class continue 
to control or even in- 
fluence the thoughts of 
others, little that looks to 
change or advancement 
can be expected from 
it. Old lawyers, like 
old warriors, adhere with 
tenacity to the routine 
of the old systems in 
which they were edu- 
cated, and which have 
been the occupation of 
their manhood.” 


The court as consti- 
tuted after the adop- 
tion of the new Consti- 
tution in 1868 formed 
the ablest tribunal 
that had occupied the 
bench since the organ- 
ization in 1845. The 
Chief-Justice was Jo- 
seph E. Brown (after- 
wards United States Senator), of whom, by 
the principle of exclusion already fixed, it is 
not contemplated that this article should 
speak. By a habit of early pronunciation, 
Senator Brown has forever linked his name 
with the word judg-ment; and the associa- 
tion of ideas is aided by the fact that in 
perfect self-poise, in knowledge of men, in 
comprehension of the people, in intuitive 
perception of public opinion, in adaptation of 
means to ends, in many varieties of success- 
ful achievement, that rare faculty has seldom 
had a more complete exemplification. - 
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OMICHUND vs. BARKER. 
Sm. L. C. 455, 7th Ed. TZemp., 1745. 


[An oath, not being a distinctively Christian institution, may be administered according to any form 
binding on the conscience of the witness, provided he believe in a deity who will reward or pun- 


ish him according to his deserts. | 


HE dusky Gentoo 
(Whoe’er Ze may be), 
The obdurate Jew, 
And the heathen Chinee, 
Though he swear in a manner peculiar, 
To swear as he chooses is free. 


For in Orient clime, 

When they meant to be true, 

The men of old time 

Looking up at the blue, 

By the powers immortal they sware it — 
We swear by the Deity too. 


From Homer of old 

To Grotius the sage, 

The vows are enrolled 

Of each varying age; 

And an oath is e’er sacred in Tully, 
And Tillotson’s eloquent page. 


What matters the rite, 

If we kiss with our lips 

The Gospels, or light 

Touch the hands and the tips 

Of the toes of a reverend Brahmin, 


Or request to be broken in chips, 
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Like the saucer we break 

As we speak it? Ah, no; 

Little"odds shat will make, 

If we think that below 

Hereafter the bad will be punished, 

But the good with the good niggers go. 


So the dusky Gentoo, 

And the far Carribee, 

The obdurate Jew, 

And the heathen Chinee, 

Though he swear in a manner peculiar, 


To swear as he chooses is free. 
Lays of a Limb of the Law. 
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HUMOR OF THE BENCH. 


By Cuiark BELL, Esa., 


R. Justice CHARLEs G. GARRISON, 
of the Supreme Court of New 


| don, 


Jersey, has more than usual judicial appre- | 


ciation of humor, and he has _ furnished 
me with an illustration of rustic intelligence 
recently occurring upon a trial before him. 
The action was ejectment. A country lad, 


aged twenty three or four years, a son of | 
the plaintiff, was put on the stand to testify | 


as toaline fence. He gave his testimony 
in so low a tone of voice that Judge Garri- 
son said to him, ‘‘ Speak so these gentlemen 
can hear you,” pointing to the jury. “ Why,” 
said he, with a beaming smile, “ are these 
men interested in Pop’s case?” 

In another case the terms of the descrip- 
tion in a deed being ambiguous, Judge 
Garrison left it for the jury to determine 
what the words used meant. Defendant’s 
counsel deemed his construction plainly 
right, and said to the jury that he consid- 
ered there was nothing to argue about; 
whereupon plaintiff's counsel began his 
closing argument as foilows: “ Gentlemen 
of the jury, if, as my learned brother says, 
the words here used are so plain that the 
wayfaring man though a fool could not err 
therein, his honor would not have found 
it necessary to leave any question to the 
jury.” 

Mr. Croake James published a work en- 
titled “ Curiosities of the Law and Lawyers,” 
from which we quote an amusing incident. 
At the Old Bailey it was customary to sen- 
tence all the prisoners convicted at one 
time. On one occasion Baron Graham, in 
the discharge of this duty, omitted to sen- 
tence one John Jones who had been brought 
up for that purpose. The learned judge was 
about to conclude, when the court officers 
informed his lordship of the omission, where- 
upon Baron Graham said with great solem- 
nity, “‘ Oh, I am sure, I beg Mr. Jones’s par- 


. 
of the New York Bar. 


” 


and then gravely sentenced him to 
transportation for life. 

The “ American Law Review” publishes, 
as a splendid example of judicial rhetoric, a 
sentence from the decision of the Supreme 


| Court of Missouri in the case of Ames vs. 





Scudder (14 S. W. Rep. 530), from the con- 
clusion of the opinion of one of the judges, 
the following : — 

“In my humble opinion such a theory of 
the law is only equalled in its world-em- 
bracing comprehensiveness by the Mission- 
ary Hymn; places an administrator in this 
State on the same pedestal where the ora- 
tion of Phillips places Napoleon the Great, — 
making him proof against perils, endowed 
with ubiquity.” 

I do not know Chief-Justice Bleckly of 
the Supreme Court of Georgia personally, 
though I have had correspondence with 
him, and I know how high he stands in 
public estimation, and with what respect he 
is held by the Georgia Bar. He contributed 
a short sketch of his life and career to form 
a part of the forthcoming work on the 
“Supreme Court of the North American 
States and Provinces,” which was recently 
published in the “ Medico-Legal Journal.” 
The sketch is replete with rare humor. 
The concluding sentence is a sample: “ In 
person he is tall, angular, and ungraceful ; 
and though he has a passion for beauty, no 
trace of that enchanting quality is visible 
upon his own face. He himself admits to his 
confidential friends that he is ugly.” Those 
who know him or have seen his portrait will 
readily appreciate that no other man or 
woman in Georgia would have made that 
statement except the Chief-Justice himself. 

“ IT saw in El Paso, Texas, a justice who 
made an affidavit against a man for larceny 
(it was the justice’s property that was al- 
leged to be stolen) before himself. He 
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issued the warrant to himself, he arrested 
the defendant himself, brought him for trial 
before himself, and was himself the only 
witness in the case. The defendant was 
convicted.” — GEorGE F. Moore, Esq., 
Address before the Bar Association of 
Alabama, August, 1890. 

The “Journal of Jurisprudence of Edin- 
burgh” gives the following good story of 
Mr. Justice Day, of England. “One of the 
quiet humorists of the English Bench is 
Mr. Justice Day. A saying is attributed to 
him, as having been made at the recent 
Leeds assizes, which did not get into the 
reports. One witness deposed that the de- 
fendant spoke of the plaintiff as a ‘damned 
thief.’ The defendant’s counsel at once in- 
terposed in correction, ‘A damned thief of 
a lawyer, my lord.’ ‘That addition,’ Mr. 
Justice Day said, in his calm and philoso- 
phic way, ‘renders the saying perfectly 
innocuous.’ ” 

Mr. Irving Browne, the versatile editor of 
the “ Albany Law Journal,” is responsible 
for the following bit of judicial humor. “In 
the early days a certain judge was Chief- 
Justice of Wisconsin. He was not, to 
say the least, considered the ablest man 
that God ever made, and it was notorious 
from his decisions, whenever he tried to 
write one, that he owed his elevations to 
fortuities other than juridical. He was a 
very small man, and well formed, and had 
above all, or rather below all, an extremely 
shapely foot. One of his associates, Justice 
B , was a very large, ungainly man, 
awkward and homely, and, to add to it all, 
had a club foot. He was the brains of the 
Supreme Court Bench, however. One day, 
in riding circuit, Judges A and B 
stopped at a wayside tavern, and were ac- 
commodated with one room, with two beds 
in it. Each judge stretched himself on a 
bed, and lay quietly until Judge A , 
looking up, saw Judge B looking in- 
tently at his (Judge A *s) foot. ‘What 
are you thinking about, Brother B ?’ 
said Judge A “ Well, Judge A “ig 



































said Judge B , “I was thinking that if I 
had your foot, I would be almost willing to 
have your head.’” 

A Mr. Justice Partridge, an English mag- 
istrate, upon authority of the “ Pall Mall 
Gazette,” quoted approvingly as to veracity 
by the “London Law Journal,” recently 
sentenced two boys brought before him and 
convicted of stealing unripe pears from a 
Mr. Hammersmith, Solicitor, to the follow- 
ing terrible punishment: He condemned 
each of the boys “to eat the remainder of 
the unripe fruit,” and added the following 
awful drutum fulmen, as he delivered his 
fearful sentence, “that he hoped the pears 
would make their stomachs ache.” 

The following amusing anecdote, which 
was contributed by a member of the Steu- 
ben County, New York, Bar, to the “ Knick- 
erbocker Magazine,” is said to relate to 
Judge Helm, who resided at an early time 
in Bath, N. Y., and became one of the 
Judges of the Court of Common Pleas: 
“Among them was a jolly old Virginian, 
Judge H , asportsman of the old school, 
of buff breeches and fair top-boots, well known 
throughout the country for genial habits and 
generous hospitality. He had been appointed 
a judge of the Court of Common Pleas. 
Though little versed in legal technicalities, 
he possessed a fund of genuine common- 
sense, which made him a good judge. On 
one occasion, in the absence of the first 
judge, it fell to him to charge the grand 
jury. The substance of the charge, so char- 
acteristic of the man and of his opinions, is 
here given : ‘Gentlemen of the Grand Jury, 
—In the absence of the first judge, it be- 
comes my duty to address you. If you 
expect much of a charge, you will be 
disappointed, as it will be nothing but a 
squib, I see among you many gentlemen 
who understand the duties of grand jurors 
better than I do. I need only say, then, 
you know your duties, go ahead and perform 
them. The sheriff has handed me his crim- 
inal calendar, by which it appears he has 
five poor devils in jail for various offences, — 
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two of them are for horse-stealing. Now, 
gentlemen, there are grades in crime, and 
common-sense would indicate that the pun- 
ishment should be in proportion to the 
criminality of the offence, as exhibited by 
the circumstances of each case. That, I 
suppose, is the law; if it is not, it ought 
to be so. You will understand what I mean 
by this, when I inform you that one of these 
scamps stole a slab-sided Yankee mare, 
while the other took a Virginia blood-horse. 
Two others are indicted for mayhem, — one 
of them for biting off a negro’s nose, which 
I think exhibits a most depraved appetite ; 
the other for gouging out an Irishman’s 
eye, a most ungentlemanly way of fighting. 


The Green Bag. 








I hope you will look well to these fellows. 
The last is a poor cuss who stole a jug of 
whiskey. The article is so plenty and cheap 
that it may be had by asking anywhere; 
and stealing it is the meanest kind of of- 
fence, and deserves the severest punishment 
that the law will permit. The great men at 
Albany have made it our special duty to 
charge you in regard to private lotteries. 
What is the mighty crime involved in this 
business I cannot see, when hustling and 
pitching coppers is tolerated ; but I suppose 
they know, and as the law makes it our duty, 
I charge you to look out for them. Sheriff, 
select two constables, and march these men 
off to their duties.’ ” 





CHAPTERS FROM THE ANCIENT JEWISH LAW. 


By Davip WERNER Amram, Of the Philadelphia Bar. 


I. THE RIGHT TO DIVORCE. 


T is difficult, if not impossible, to deter- 
mine when the custom of granting a 
bill of divorcement was first instituted 
among the Hebrews. In the year 621 B.c. 
the book of Deuteronomy was discovered 
or written, and in the twenty-fourth chapter 
is found the earliest record of such a cus- 
tom. It provides that “if a man hath 
taken a wife and married her, and it comes 
to pass that if she finds no favor in his eyes, 
because he hath found some shameful thing 
ix her, and he writes her a bill of divorce- 
ment, and gives it into her hand and sends 
her away out of his house; and she departs 
from his house, and goes and becomes an- 
other man’s wife; and if the latter husband 
hates her, and writes her a bill of divorce- 
ment, and gives it into her hand, and sends 
her away out of his house, or if the latter 
husband who has taken her as his wife 
should die, —then shall her former hus- 
band, who had sent her away, not be at 


liberty to take her again to be his wife, after | 


she hath been defiled, for it is an abomina- 
tion before the Lord; and thou shalt not 
bring sin upon the land which the Lord thy 
God giveth thee for an inheritance.” 

This law does not expressly sanction di- 


| vorce; but it speaks of the act of sending 


away the wife with a letter of divorce as 


| of a custom well known and established. 


It was the ancient common law of the land 
which authorized this act; and the purpose 
of the law in Deuteronomy was simply to 
qualify it, by providing that the divorced 
woman could never again marry the man 
who had divorced her, if she had been mar- 
ried to another man. There is here a curi- 
ous blending of the purely legal and the 
ethical view of the question. The divorced 
woman was not forbidden to contract a 
second marriage, but having done so, was 
forbidden from ever remarrying the first 
husband who had divorced her; the law 
favored the continuity of the marriage rela- 
tion, and looked on divorce with disfavor ; 
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so that the law intimates that the wife, even | thing in her,” and “If he hate her.” The 


after having been divorced, still has cling- 
ing to her some of the duties of wifehood. 
Although recognizing the second marrigge 
as perfectly lawful and valid, the law con- 
siders it a sort of adultery as far as the first 
husband is concerned. This is the sense 
of the clause which prevents the remarriage 
of the divorced woman to her first husband 
after she has been married to another; for 
at Jewish law the adulteress was obliged to 
leave her husband, and he was not permitted 
to condone her crime ; and in this case, like 
an adulteress, the divorced woman can never 
again return to her first husband, although 


before she has contracted the second mar- | 
riage her husband may take her back again, | 
| said that a man may divorce his wife when 


and in fact is in the opinions of the Rabbis 
recommended to do so. When read in this 
light the saying of Jesus (Matt. xix. 9), 
‘*Whoso marrieth her which is put away 
doth commit adultery,” is seen to have been 
a logical outgrowth of the Jewish law, the 
fundamental principle of which was that a 
wife ought to remain a wife forever. Rabbi 
Meir said: “The man who marries a di- 
vorced woman is not to be classed with him 
who has sent her away; for the latter has 
sent a bad woman out of his house, and the 
former has taken her in. The second hus- 
band ought to divorce her; for if he does 
not,” continues the Rabbi, somewhat face- 
tiously, “she will be the death of him ; for 
it is written, ‘If the latter husband .. . 
writes her a bill of divorcement, or if the 
latter husband should die; and indeed he 
deserves death, for he hath taken into his 
house an evil woman.’” 

Under what circumstances and for what 
causes may a man divorce his wife? Is it a 
purely private act, or the subject of judicial 
interference? On these points the theory 
and the practice of the ancient Hebrews 
differed widely. 

The law above cited simply states two 
instances when a divorce is given, by way 
of example: “If she find no favor in his 
eyes, because he hath found some shameful 








| Rabbis, however, believing that the law re- 


stricted divorce to these cases, set about 
interpreting their meaning; and the discus- 
sion as to the sense of the phrase, “some 
shameful thing,” lasted for several centuries. 

The schools of Hillel and Shammai, two 
distinguished teachers of the first century 
B.c., were divided on this question. The 
followers of Shammai were the “ strict con- 
structionists,” holding that only actual in- 
decency was a proper cause for divorce; 
whereas the school of Hillel, the “loose 
constructionists,” would allow divorce for 
any reason which destroyed domestic peace 
and happiness. Rabbi Akiba, who lived 
in the second century B.c., emphatically 


he finds another more beautiful than she; 
that no restrictions could be placed on his 
right to send her away whenever it pleased 
him. It is but fair to Rabbi Akiba to say 
that he was himself a model husband, who 
openly confessed to his students at the col- 
lege that the influence of his wife had made 
him love the law and devote himself to its 
study. 

The theory of the law was finally settled 
by a dictum of Raba, an eminent Babylonian 
teacher, who said that if the husband gives 
a divorce for no cause, the law will recog- 
nize it as perfectly valid, and will not com- 
pel him to restore his wife to her conjugal 
rights. Under such rulings it might be 
expected that divorce would be as common 
as marriage among the Hebrews; but in 
fact divorce was almost as rare as murder. 
For while the Rabbis were discussing the 
theory of the law, they took good care that 
the practice should be made so difficult by 
rules, as to the writing, signing, and delivery 
of the bill of divorcement, that the whole 
matter was necessarily thrown into the hands 
of the judges ; for no man could, without 
professional assistance, safely traverse the 
perplexing maze of legal inhibitions and 
restrictions that barred the way to a di- 
vorce. “No one,’ concludes the ‘“ Seder 
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Ha-Get” (Rules of Practice in Divorce), 
“sshould busy himself with divorce matters 
unless learned in the law of divorce; for 
the minutiz are numerous, and one can 
easily err, whereby the divorce is invali- 
dated, and the children born of the second 
marriage are bastardized. And God save 
us from such mistakes!” 

The one essential condition to a valid 
divorce was that the husband should give 
his wife a bill of divorcement; and the 
Rabbis seized upon this fact to remove the 
entire act out of the irresponsible hands 
of every man into the court of law, where 


| 
| 








his wife against her will without cause, and 
allowed a divorce er parte only when the 
woman had been proved guilty of immo- 
rality or crime. 

The right to give a bill of divorcement 
had never been conceded to the wife; nor 


, does the = recognize her right even to 


the first duty of the judge was to bring | 


about a reconciliation of the parties. In- 
deed, there is an ancient tradition that 
Aaron, the high-priest, had, in the exer- 
cise of such gwasi-judicial functions, recon- 
ciled many a couple who had applied for 
divorce. 

The many restrictions and the general 





policy of the law soon settled the rule of | 


practice, that no divorce would be granted 
except for cause shown, and only coram 
judice. The old theory that the husband 
had a right to divorce his wife continued 
to flourish for a long time, but only as a 
theory ; for in practice, already in the first 


' her husband’s estate. 


century of the present era, this right of the | 


husband had been overruled. In the elev- 
enth century many Jews, under the influ- 
ence of the general laxity of morals, took 
great liberties with the right of divorce ; 
whereupon Rabbi Gershom of Mayence de- 
creed the “ Kherem,” or sentence of excom- 
munication, against any man who divorced 





sue for divorce. This defect of the written 
law was supplemented at an early date by 
the Rabbinical law. The Rabbis saw that 
in many cases it would be barbarous to 
compel a woman to continue to live with a 
man unfitted physically or morally to be 
her husband. In such cases they allowed 
her to sue for a divorce, and on proper 
proofs of the husband’s disability would 
compel him to give her the letter of divorce. 
Originally, the causes recognized as valid 
were few, and limited to cases where the 
husband could not perform his duties to- 
ward his wife; if she sued for divorce for 
any other cause, she lost her “ Kethuba” 
Dotalium) and all her property rights in 
After the organiza- 
tion of the Mohammedan courts in the 
seventh century, Jewish women were wont 
to turn to these for divorce; since under 
the Koran they did not, as under the Jew- 
ish law, lose their property rights. To 
prevent this defection, Rab Hunai and Mar 
Raba, the two leading Rabbis of the time, 


| ordained (about 675 A. c.), that in all cases 


the wife could sue for divorce without loss 
of her property rights. 

This decision practically gave husband and 
wife equal standing before the Jewish law 
in matters of divorce. 
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LONDON LEGAL LETTER. 


Lonpon, Dec. 5, 1891. 
THINK it was at the close of my last létter 


that I referred to the matrimonial cause of | 


Russell v. Russell, which fell to be tried this term. 


The case has just been heard, and the verdict | 
given. It excited even greater interest in legal, | 
social, and general circles than was anticipated, — | 


the high rank of the parties, as well as their youth, 
lending an unusually dramatic complexion to the 


grandson of the first and great Earl Russell, better 
known as Lord John Russell of Reform Bill fame ; 
his son, Viscount Amberlay, predeceased his father 
in 1876, leaving the present peer an orphan at ten 
years of age. The boy was sent to Winchester 
School, and subsequently to Oxford, being entered 
at Balliol College, where he developed tastes for 
socialism, radicalism, vegetarianism, and oriental 
religions. He acquired no mean knowledge of 
such subjects as electricity, and being far from a 
wealthy man, he works hard as a partner in some 
electrical business at Teddington. In 1890 Earl 
Russell married Miss Mabel Scott, the second 
daughter of Lady Selina Scott; his bride was only 


for the Earl. While the finding was no doubt on 
the whole a just-one, public opinion is fairly 
unanimous that the husband had not always pur- 
sued the gentlest methods in dealing with his 
wife. His tastes are scientific, mechanical, and 
methodical; hers those of a woman of fashion, 
unaccustomed to restraints of any kind; conse- 
quently it is not so very surprising that misunder- 


| standings should have occurred. 
° rT ‘ . | 
proceedings. The respondent, Earl Russell, is 


twenty-one. Unfortunately, their married life from | 


the first was unhappy, and they only lived for five 
months together, their disagreements resulting in 
the present suit for judicial separation, brought by 
the youthful Countess against her husband, who is 
twenty-seven, on the ground of cruelty. The trial 
has lasted for four days; the petitioner was repre- 
sented by the Solicitor-General, Sir Edward Clarke, 
and Mr. Lewis Coward, a popular and prosperous 
junior. The Earl employed five counsel, led by 


that doughty advocate, Sir Charles Russell, who, | 


of course, is no relation of his noble client. The 
Judge was Sir Charles Butt, President of the Pro- 


restored to health after a long and trying illness. 
When the case opened, public sympathy was 
strongly with the Countess ; but as the evidence 
proceeded the conduct of the Earl came to as 
sume a less serious aspect ; and when Lord Rus- 
sell left the witness-box, it was apparent that he 
would in all probability succeed in resisting his 
wife’s petition for judicial separation. This an- 
ticipation was fulfilled ; at the close of the Judge’s 
summing up, the jury promptly found a verdict 


The Salvation Army never allows itself to remain 
long in the background. A trial at the Old Bailey, 
before Mr. Justice Hawkins, has just ended, in 
which various members of the “ Army” were ac- 
cused, among other charges, of conspiracy and 
unlawful assembly in respect of conduct pursued 
by them at Eastbourne. Eastbourne, as is well 
known, is a fashionable watering-place, and for a 
long time past the Salvationists have been con- 
ducting a series of operations there, organizing 
demonstrations, and on Sundays creating disturb- 
ances, by means of processions and brass bands, 
in the teeth of municipal statutes and regulations. 
The roughs, who occupy the lower parts of the 
town, were not slow in scenting this opportunity 
of gratifying their rowdy propensities, and accord- 
ingly a great number of disgraceful scenes have 
taken place, — the Salvationists never appearing 
without crowds of roughs bearing down on them, 
pelting them with mud and filth, and on several 
occasions breaking up their musical instruments 
and banners, and inflicting various personal inju- 
ries. The number of combatants on both sides 
made it impossible for the force of police, at the 
disposal of the magistrates, to interfere efficiently. 
I don’t think almost any one, however much the 
riotous scenes may be regretted, approves of the 


| conduct of the Salvation Army at Eastbourne. 
bate Divorce and Admiralty Court, now happily | 


They have gone there with the avowed intention 
of asserting their right to do as they please. 
The .townspeople, of all degrees and shades of 
opinion, are enthusiastic in supporting the Mayor 
and magistrates in their efforts to enforce the 
municipal regulations; and there is no doubt 
that the followers of “General” Booth will have 
to give in. ‘The trial referred to ended by the 
jury finding the delinquents guilty of unlawful 
assembly, and acquitting them on the other 
charges. The verdict, for technical reasons, will 
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probably be set aside, and so the ultimate result 
is uncertain. 

* The lawyers of Wales are of opinion that they 
have a grievance. A few weeks ago, a vacancy 
in ‘the County Court Bench occurring, the ap- 
pointment was bestowed on a Mr. Cecil Beresford, 
godson to Lord Salisbury. Mr. Beresford, it is 
true, had never enjoyed a large practice, but was 
undoubtedly sufficiently qualified for the post. 
Not so thought some of the dwellers in the prin- 
cipality, who now demand that for the future 
County Court judgeships should be conferred on 
Welsh-speaking barristers ; it is contended that in 
petty cases, especially where the parties appear 
and conduct their cases in person, a knowledge 
of the vernacular is, if not altogether indispen- 
sable, of extreme importance on the part of the 


| 





judge. All this is more or less conceded ; but 
the Welsh members of Parliament, who have been 
agitating in the matter, are obliged to admit that 
there are at the most not more than three Welsh- 
speaking barristers whose professional qualifica- 
tions are adequate for the fulfilment of judicial 
functions ; and until quite recently there were not 
so many. Gallant little Wales is nothing loath, 
when occasion offers, to assert her nationality. 
During November we heard about nothing but 
education. ‘Ihe triennial School Board Election 
was pending, and the rival educational parties filled 
the air with their shouting. When the actual day 
for voting arrived, more interest was evinced by 
the electors than on previous occasions. The re- 
sult was a triumph for religious, economical, and 
withal efficient education. sik ing 
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The Editor will be glad to receive contributions of 


manuscripts ? and can you not make a very interest- 


articles of moderate length upon subjects of | Mg series of articles of a really instructive char- 


interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


WE have numerous inquiries from subscribers 

as to the cost of binding the back numbers 
of the “Green Bag.” We therefore desire to say 
to those who wish to have numbers bound, that 
our charge for binding, in half-morocco, is $1.50 
avolume. Postage or expressage on parts fo de 
paid by the sender. We deliver the bound vol- 
umes free of charge. 





THE suggestions contained in the following let- 
ter from a Kansas correspondent are excellent, 
and the Editor trusts that some of the readers 
of the “Green Bag” may feel inclined to act 
thereon : — 


Editor of the ‘Green Bag”: 

I thought some time ago of writing to you to make 
a feature in your magazine of a brief history of law- 
suits, —that is to say, a lawyer shall tell you, in 
writing, the history of some interesting lawsuit, the 





ins and outs, what his client said when he came to | 


him, what legal proposition seemed at first to be in- 
volved, — stating the legal proposition the same as 
it would be stated in the opinion of the court; then 
the bringing of the action, the legal points that rose 
in it, the unexpected defence which the defendant 
made, the law which the defendant invoked, citing 


the authorities, how the case was conducted, how it | 


got into the Supreme Court finally, was reversed, 
and so on. 
written for the purpose of showing how individually 
smart any lawyer is, because it should be written im- 
personally, but at the same time truthfully. It seems 


In other words, brief legal romance, not | 


to me that I have had several cases that would make | 


most elegant legal romances, and illustrate novel 
propositions of law. 

What do you think of opening up such a store- 
house as that? Can you not prepare rules and regu- 
lations, reserving to yourself the right to condense 


acter? and can you not build up, by that means, 
a circulation for your magazine among the law 
schools? It looks to me as if young law students 
would appreciate a feature of that kind, and like 
to read the magazine. 


Very truly, E. F. W. 





HERE are two good stories, kindly furnished by 
a Pennsylvania correspondent : — 


Editor of the“ Green Bag”: 

DEAR Sir, — You can use this incident for your 
magazine if you choose. A country justice who had 
been asked by one of his clients to prepare a will for 
him once came to me to receive some information 
regarding the proper manner of preparing it. Not 
wishing to display too great an ignorance on the sub- 
ject, and wishing at the same time to imply an inti- 
mate knowledge of the early history and legislation 
on the subject, he startled me with the query, “ Mr. 
——, I’ve been asked to prepare a will for a neigh- 
bor of mine, and I ’ve called to find out what are the 
latest acts of Assembly regarding wills.” 

Another just occurs to me. A lawyer (God save 
the mark!) at this bar perpetrated the following in 
dead earnest. The question was whether the Squire, 
who was on the stand before a Master, was accus- 
tomed to take the acknowledgment of the wife sepa- 
rate from her husband. “TI object,” interposed this 
limb of the law; “you can’t prove a custom by one 
witness.” 


For the following a Florida correspondent is 
responsible : — 


To the Editor of the “Green Bag”: 

DEAR Sir, — In case you deem the inclosed item 
of legal ‘‘facetiz” worth printing, you are welcome 
to the same. It struck me as being very funny, for 
the reason that the J. P. was so perfectly frank and 
honest in what he had done as to justify me in as- 
serting (which is doubtless the fact) that he believed 
he had done an eminently proper and usual thing. 
The story is literally true, and is as follows: — 

Not long ago a cause was appealed to the Circuit 
Court of P County, Florida, from a Justice of 
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the Peace in a remote, thinly populated district. At 
the end of the Bill of Exceptions is the following 
note to the honorable Judge above: “It is proper for 
this court to say that this court did, and still does 
think, that the verdict of that jury was contrary to 
the law and the evidence, and that this court proba- 
bly ought to have granted a new trial. But as five 
out of the six jurors were owing this court (who, 
when not on the bench, keeps a large general mer- 
chandise store), and would have felt offended at a 
setting aside of their verdict, this court prefers to 
have your honor review the case. (Signed) J. P. H., 
Justice of the Peace.”’ 


LEGAL ANTIQUITIES. 


No person shall put to sale any pins, but only 
such as shall be double-headed, and have the 
heads soldered fast to the shank and _ well 
smoothed; the shank well shaven; the point 
well and round filed, canted, and sharpened. 
(34 and 35 Henry VIII. cap. 6.) 


ALL persons above the age of seven years shall 
wear upon Sabbaths and holidays, upon their 
heads, a cap of wool, knit, thicked, and dressed, 
in England, upon pain of forfeit for every day not 
wearing, three shillings and fourpence. (13 Eliz. 
cap. 19.) 

In 1376 Jack Cade’s men beheaded all the 
lawyers they could find. 





FACETIZ. 


Tom Jones, a newly elected constable in one of 
the “hoop-pole” districts of West Virginia, had 
received his first writ of execution, wherein he 
was commanded “to levy of the goods and chat- 
tels of John Brown,” etc. 

In some way Jones had formed the opinion 
that to make a valid levy it was necessary that he 
should place his hands upon the property to be 
taken on execution. With this legal requirement 


uppermost in mind, and armed with the neces- 
sary document, he wended his way to the pasture- 





field of defendant Brown. Therein, quietly feed- 
ing, were two or three gentle old milch cows and a 
young wild-eyed heifer calf. 

Stealthily approaching the cows, Jones laid his 
hands on each in turn, repeating each time, with 
a voice bristling with authority, “Consider yourself 
levied upon.” 

The young heifer had been watching these legal 
proceedings with open-eyed amazement and fear, 
and as Jones approached her she sidled off. Again 
and again Jones attempted to touch the calf, but 
without success. Filled with wrath, and with vis- 
ions of damage-suits for dereliction of duty, he 
made a wild spring for the calf, while the calf, 
equally agile, and with head and tail erect, made 
a wild dash for liberty. Away they raced at a 
2.40 speed, now Jones gaining, and now the calf, 
—the constable filled with official wrath, the calf 
with deadly fear. Just how this race might have 
terminated is hard to tell, had not the calf stum- 
bled in making a jump over a small brook, and 
going headlong into the water; Jones, close be- 
hind, with a terrible splash went in after the calf, 
lighting astride of that animal, and catching her 
by one ear, he brought his fist down with terrible 
emphasis on her back, with the withering legal 
yell, “and now, d n you, consider yourself 
levied on.” 





THE following anecdote of a minor light of the 
Irish bench, though not precisely a “bull,” pure and 
simple, belongs more or less to that fertile family. 
A wife had suffered untold cruelties at the hands 
of a barbarous husband, and in self-defence she 
“took the law of him ;”’ but just before the time 
she relented, and told the judge she wished to 
leave the punishment and the case to God. 

“T regret, my,good woman,” replied the great 
official, “‘ that we cannot do that; the case is far 
too important.” 


INDIGNANT LawvER. If we can’t get justice in 
this court, we shall carry the case up. Your honor 
may mark my words. 


‘THE JupGe. I have marked them, sir. They 
will cost you ten dollars. 
Jupce GREENE, of the State of , is a good 





lawyer, and somewhat of a stickler for niceties of 
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pronunciation. Ex-Judge Dennison, in arguing a 
motion before him, had occasion to. refer to 
Browne on Torts, and pronounced the author’s 
name as though it were spelled “ Browny.” The 
Judge passed the first mistake without notice ; at 
the second he shrugged his shoulders; at the 
third he said, “ The name is Brown, not Browny, 
brother Dennison.” 

“ But it is spelled B-r-o-w-n-e,” said the counsel, 
in his deep measured tones ; “ and if that does not 
spell Browny, what does it spell?” 

“ ¢ Brown,’ of course,” sharply answered the 
Judge, whose patience was becoming ruffled. 
“My name is spelled G-r- double e-n-e, but you 
would not call me ‘ Greeny,’ would you?” 

Mr. Dennison turned to his books, saying, ap- 
parently to himself, but loud enough to be heard 
all over the court-room, “ That will depend upon 
how your honor decides this motion.” — Harper's 
Magazine. 





A CERTAIN gentleman of most pronounced color 
practises in the Justice Court of Richmond City ; 
and while he possesses no education, yet he has, 
by sheer force of natural wit, gained a practice of 
several thousand dollars a year. A short time ago 
he represented, before the Police Justice of that 
city, the interests of a son of night who had been 
arrested for creating a disturbance on the public 
highway. In response to a question of the Justice 
as to why he made the disturbance in question, 
the accused answered: “ Well, Boss, lemme tell 
yuh des zakly how come it. I wuz a-goin’ down 
de road, an’ presny de Spayet ob Gawd tuck hol’ 
er me, an’ I des ’gin fo’ to holler ter de peples fer 


de ’sturbance, Jedge, ’t wa’n’ me, ’t was de Spayet 
o’ Gawd.” The Judge, not passing on this novel 
defence, turned to our practitioner, saying, “ This 
is your client, is he not?” “ Yas, sir, dat he is.” 
“ Well, what have you to say for him?” “ Well, 
yo’ honor, I don’ see nut’n’ in de worl’ fer ter do 
but sing de doxol’gy and ’smiss de case.” The 
case was “ ’smissed.” 





A FEw years ago a railroad company, in one of 
the river counties of Ohio, brought suit to appro- 
priate land for right of way, and the case was 
heard before Judge B. and a jury. The Judge, a 
bluff, honest old Democrat, frequently imbibed 





rather too freely of his favorite Bourbon, and 
when fairly under its influence his judicial opin- 
ions were apt to get mixed with his politics ; and 
on such occasions he was inclined to be more 
forcible and profane than usual in urging what he 
regarded as sound principles of his party. While 
the jury in the case referred to was out viewing 


| the premises, the old Judge filled up on his favor- 


ite beverage, and when it returned he was fully 
prepared to deliver his charge, which he did in 
the words and figures following : — 

“Gentlemen of the Jury, it is a fundamental 
principle of the Democratic party to oppose cor- 


porations. ‘This railroad is one of em. Give ’em 
hell!” 

—_—e——— 

NOTES. 


AN incident that is certainly uncommon, if not 
unprecedented, occurred in South Wales recently. 
In the County Court at Bridge End, before Judge 
Williams, a case was heard involving £50 ($250), 
which was claimed as compensatory damage for 
injury caused by careless driving. Judge Williams 
was compelled to leave by train at the regular 
hour for the adjournment of the court, and could 
not therefore postpone the case until the next 
day. As the case was not ended at that time, at 
least one important witness remaining to be ex- 
amined, Judge Williams, with the lawyers and the 
other witnesses, took the train and travelled to 
Llantrissant. During the journey the case was 


: — a ceeded with, the remaining witn i - 
ter git up and ’fess deir sin; ’t wa’n’ me dat raise | anata J 8 nents hemng oe 


amined. On arriving at Llantrissant, the party 
adjourned to the station-master’s office, where 
Judge Williams gave a verdict for the plaintiff in 
the amount claimed. 


TuE Vice-Chancellor of Cambridge University 
(England) imprisoned a girl in the “spinning 
house” for walking with a student in the univer- 
sity, acting in accordance with an ancient univer- 
sity law giving him that power. The granting of 


| a rule wzsé calling upon the Vice-Chancellor to 
' show cause why a writ of Aadeas corpus should not 


be issued was at once applied for, on the ground 
that there was no charge known to the law as the 
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offence of “walking the streets with a university 
man.” ‘The court has granted the application for 
rule #zsz, declaring that no immorality was charged ; 
and the municipality has determined to present a 
bill to Parliament that will deprive the university 
of its authority in such cases. 





fiecent Deaths. 


Jupce Sivas M. C.arkK, a Justice of the Supreme 
Court of Pennsylvania, died on November 20. He 
was born at Elderton, Penn., in 1834. After grad- 
uation from Jefferson College at Canonsburg, in 
1852, he was Principal of Indiana Academy for 
two years, and then became a student of the law 
under William M. Stewart of Indiana County, and 
was admitted in 1857 to the bar of that county. 
He was a member of the State Constitutional 


Convention of 1872-1873, and was among the | 


foremost in the practice of his profession until his 
election, in 1882, as an Associate Justice of the 
Supreme Court of Pennsylvania. The strong char- 
acteristic of Judge Clark, as a lawyer, was his 
readiness to seize and present the essential fea- 
tures of each case, which he always did so clearly 
and forcibly as to be easily understood by- layman 
and lawyer alike. Eloquent in speech, he knew 
when he had said enough, and whether arguing a 
question of law before the court, or a question of 
fact before a jury, he presented his case simply, 
concisely, and without unnecessary waste of words. 
In his death the State loses the services of one of 
its purest and able representative men. 

(An excellent portrait of Judge Clark was pub- 
lished in the February (1891) number of the 
“Green Bag.’’) 


Jupce Rurus PercivaL Ranney died at Cleve- 





| 





land, Ohio, December 6. He was born at Bland- | 


ford, Mass., Oct. 13, 1813. When he was fourteen 
years old, his father moved to a farm in Freedom, 
Portage County, Ohio, where Rufus was brought 
up with but small educational advantages, yet by 
manual work and teaching he obtained the means 
to fit himself for college. He studied for a short 
time at Western Reserve College, which he left to 
study law in Jefferson, Ohio. He was admitted to 
the bar in 1838, and was taken into partnership 


by Benjamin F. Wade. In 1845 he opened an 
office in Warren, Trumbull County. He was 
chosen by the Legislature a Judge of the Supreme 
Court, and in 1851 was elected by the people, 
under the new Constitution, to the same office, 
which he held till 1857. In that year he was ap- 
pointed United States District Attorney for Ohio, 
and in 1859 was defeated as the Democratic can- 
didate for governor. In 1862 he was again elected 
a Judge of the Supreme Court, but in 1864 re- 
signed and resumed practice in Cleveland. He 
was at one time President of the State Bar Asso- 
ciation, and in 1875 was President of the Ohio 
Board of Managers of the Centennial Exposition 
at Philadelphia. 

THE venerable jurist, GEorcE W. Dunn,} Mis- 
souri’s most noted wisi prius judge, died peace- 
fully at his country home, one mile north of 
Richmond, Mo., on Saturday evening, Oct. 24, 
1891. For more than half a century Judge Drnn 
was a conspicuous figure in the jurisprudence of 
his adopted State ; and few are the lawyers who 
have been at Missouri’s Bar, for any length of 
time, who will not cherish tender memories of 
“The Old Roman,” as he was called by his ad- 
mirers long before that title was given to Judge 
Thurman of Ohio. To the older members of the 
bar he was courteous and patient in hearing, and 
to the young beginner he was ever ready with 
kindness and encouragement. He was, like most 
of our great men, born a farmer’s son, near Har- 
rodsburg, Mercer County, Ky.,-Oct. 15, 1815. 
His father, Maj. Lemuel Dunn, a pioneer farmer 
of the Blue Grass State, justly celebrated for its 
beautiful women, brilliant orators, and eminent 
jurists, was a son of Michael Dunn, a native of 
Virginia, and a soldier under Washington in the 
war for American independence, whose parents 
came to Virginia from Ireland. His mother was 
Sarah Read Campbell, from an old Virginia fam- 
ily, also of Irish descent. From this ancestry 


| came Judge Dunn’s strong sense of justice, yet 


always tempered with mercy. Major Dunn died 
in 1829, when the subject of this sketch was in 
his fourteenth year, leaving his family but little 
besides the farm on which they resided; and the 
future jurist, being the eldest of several children, 


1 For much of the data for this sketch the writer is 
indebted to an obituary in the “ Richmond Conservator,” 
by Hon. George W. Trigg, its editor. 
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was compelled to labor hard for the support of 
the family, only attending school in the log school- 
house of the period during the winter months. 
Later he attended a term or two at Cane Run 
Academy, the principal institution of learning in 
his native county. Here he evinced considerable 
ability, particularly in mathematics, in which he 
excelled over his classmates. At the age of nine- 
teen he was forced by poverty to leave school and 
engage as a clerk in a dry goods store at Nicholas- 
ville, Jessamine County, Ky.; but here he con- 
tinued to apply himself closely to his studies, and 
in his twentieth year borrowed some elementary 
books and began the study of law. He stud- 
ied, and taught school for a support for three 
years, contriving by the strictest economy to 
save in that time money enough to attend the 
Law Department of Transylvania University, being 
a member of the Class of 1836-1837. Among 
his classmates were Beriah McGoffin, afterward 
governor of Kentucky; Richard Yates, afterward 
governor of Illinois; Hon. Otis Singleton of Mis- 
sissippi, and Judge Samuel H. Woodson of Mis- 
souri. At the close of his term he was licensed to 
practice law, and in the spring of 1839 settled at 
Richmond, Mo., and began his wonderful career 
as lawyer and judge, practising his profession in 
all the counties of the then large Fifth Circuit, 
which comprised nearly all the west quarter of the 
State. He travelled over this circuit on horse- 
back, from county seat to county seat, for years, 
in the companionship of Gen. A. W. Doniphan, 
Lewis and Amos Rees, Hon. D. R. Atchison, 
Judge William T. Wood, Judge James H. Birch, 
Gov. Willard P. Hall, Gov. Austin A. King, and 
the late Chief-Justices Henry M. Vories and Rob- 
ert D. Ray, probably the most able and brilliant 
bar ever at one time in any circuit of this country. 
He was counted the peer of any of them at the 
bar, and superior to them all as a trial judge. He 
survived them all, — Judge Ray’s demise having 
only preceded his a few weeks. 

In the early part of 184: Mr. Dunn returned 
to his old home in Jessamine County, Ky., and 
was married to the sweetheart of his boyhood, 
Miss Sarah Martha Henderson, who was a loving 
companion to him nearly half a century, and now 
survives him and all their children, — five be- 
ing born to them, —all of whom died some 
years before the husband and father. She was a 
daughter of Bennett Henderson, and a grand- 
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daughter of Col. Joseph Crockett, a Revolutionary 
officer. 

Judge Dunn’s official career began in the spring 
of 1841, when he was appointed Circuit Attorney 
of his circuit to fill a vacancy, and in 1844 was 
elected to the office for a full term without oppo- 
sition, holding it until the fall of 1848, — seven 
years in all. During these years he was not only 
an efficient and vigorous prosecutor of all the 
criminal cases in his circuit, but skillfully attended 
to a very large civil practice as well. Jan. 1, 
1849, he was elevated to the Circuit Bench of 
the Fifth Circuit by appointment, to succeed the 
Hon. Austin A. King, who resigned the office to 
take his seat as governor of Missouri. He was 
elected Judge of the same circuit, in 1851, for a 
term of six years, and was re-elected in 1857; in 
186: he retired from office, declining to take the 
test-oath required by the Drake Constitution. In 
1863 the people again elected him Judge of the 
Circuit ; but he was ousted in 1865, along with the 
other officers of the State, by the vacating ordi- 
nance of the Constitution. He then engaged in 
the practice of law, and followed it with marked 
success until 1874, when he was again elected 
Judge of the Fifth Circuit, and by re-election 
held the office continuously until Jan. 1, 1887, 
when he surrendered it to his able successor, 
Judge James M. Sandusky, the present incum- 
bent, — ill health having caused Judge Dunn to 
peremptorily refuse a re-election in 1886. He 
possessed a singular hold upon the affections of 
the people, and was never defeated in a popular 
election ; he could have reached the Supreme 
Bench of the State had he aspired to it, but he 
always declined to allow his name to be used in 
that connection, being content to rest his fame 
as a lawyer and judge upon his briefs and affirmed 
decisions, which are numerous in the reports of 
our Supreme Court from the ninth to the ninety- 
ninth volume inclusive, and extend over nearly 
fifty years of the legal history of the State. 

Judge Dunn’s decisions have met with fewer 
reversals at the hands of the Appellate Courts 
than any judge in the State, although he held the 
office of Circuit Judge almost thirty years, and 
disposed of an immense volume of business in his 
large circuit. He, when at the bar, was never 
counted an orator ; but he argued to a court or 
jury in a frank yet logical and forcible manner 
that always carried with it the conviction that he 
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was honest in his assertions, and coupled with his 
great legal learning made him a dangerous oppo- 
nent in any forum. He was fond of literature, 
and his mind was enriched from vast general 
reading and study, and he sometimes sought to 
forget the perplexities of the law, and the wrangles 
of the lawyers, by wandering into the realms of 
poesy ; and in 1882 a number of his poems were 
collected and published in a handsome volume. 
Many of them are rare gems of thqught and 
feeling ; one of them, “ The Temple of Justice,” 
the last stanza of which, here subjoincd, portrayed 
the hope of his life, which was realized in the 
fullest measure. 


“Through coming ages will our temple stand, 
The grandest product of man’s mind and heart. 
Its dome and spire point to the better land, 
Its walls and towers attest the builder’s art; 
I only ask to bear an humble part 
In fashioning the work, — to have my name 
Inscribed upon its walls ere I depart; 
I ask but this, and make no other claim 
To that which heroes bleed for, and the world calls 
Fame.’’ 


A great legal mind and a kind and honest heart 
are at rest, but in the hearts of the people his 
memory will long survive. 

WILLIAM A. Woop. 


REVIEWS. 


THE POLITICAL SCIENCE QUARTERLY for Decem- 
ber opens with a timely article, by Prof. A. D. 
Morse, of Amherst College, on “ ‘The Democratic 
Party ;”’ its historical origin and its present tasks. 
Paul L. Ford describes the non-intercourse policy 
of the colonists in 1774, under the “ Association 
of the First Congress.” Charles B. Spahr, writing 
of “The Single Tax,” vigorously combats the 
practicability of Mr. George’s panacea. Prof. F. 
A. Giddings discusses “Sociology as a University 
Study ;” Prof. D. G. Ritchie, of Oxford, con- 
tributes valuable material in the “ History of the 
Social Contract Theory ;” M. Ostrogovski pre- 


sents a careful and exhaustive study of “ Woman 
Suffrage in Local Self-Government ;” and Dr. 
Frederic Bancroft, with recent publications as his 
text, writes sympathetically of “ Lincoln and Sew- 
ard,”’ and critically of “ Their Latest Biographers.”’ 











THe New ENGLAND Macazine for December 
makes its appearance in a delicate white cover, 
with gilt lettering. It is particularly well illus- 
trated, and all the articles are interesting, without 
being slavishly Christmasy. ‘The stories are fully 
as good as those in some of the bigger magazines ; 
and one by Herbert D. Ward, called “Only an 
Incident,” is as true and pathetic as anything by 
Gogol or Tolstoi. It is an analysis of emotions 
under the influence of peculiar circumstances. A 
number of new artists are finding a channel for 
their talent in this progressive magazine, and they 
are making it the equal of any magazine now pub- 
lished. An interesting series of papers, “ Stories 
of Salem Witchcraft,” by Winfield S. Nevins, is 
begun in this number. The first article gives an 
account of the witchcraft cases in New England 
previous to 1692; the outbreak in Salem Village ; 
the court and places of trial. A full history of the 
trials of accused persons, and copious quotations 
from the remarkable testimony in the court files 
are given ; and the article is embellished with many 
portraits and drawings now published for the first 
time, and made specially for this series. The ar- 
ticle is particularly interesting at this time, as the 
one hundredth anniversary of this remarkable delu- 
sion is now approaching. 





THE Christmas number of ScRIBNER’s MaGa- 
ZINE contains ten illustrated articles, in which is 
represented some of the best work of well-known 
artists, including L. Marchetti, Albert Moore, 
Howard Pyle, E. H. Blashfield, F. Hopkinson 
Smith, Herbert Denman, and Victor Pérard. Fol- 
lowing the precedent of previous Christmas issues, 
there is an abundance of short fiction. There are 
a poetic legend of the first Christmas tree, entitled 
“The Oak of Geismar,” by Henry Van Dyke ; 
a stirring tale of the Franco-Prussian War, “A 
Charge for France,” by John Heard, Jr., with 
illustrations by Marchetti, the eminent French 
artist and pupil of Detaille ; an artist’s story of 
“Espero Gorgoni Gondolier,” by F. Hopkinson 
Smith, with the author’s own illustrations ; another 
of George A. Hibbard’s charming short stories, 
entitled “ A Fresh-water Romance,” a tale of the 
great lakes, the interest of which centres about an 
old propeller ; and “A Little Captive Maid,” by 
Sarah Orne Jewett. Thomas Bailey Aldrich con- 
tributes a charming tribute to the memory of James 


| Russell Lowell, entitled “‘ Elmwood.” 
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Tue December ARENA comes freighted with 
able thoughts on living issues, and a rich supply 
of lighter material. A thrilling novelette, by Helen 
Campbell, is entitled “In the Meshes of a Terrible 
Spell.” It deals with hypnotism and insanity, is 
of absorbing interest, and possesses great scientific 
value. Hamlin Garland gives a delightful charac- 
ter sketch of Western life, entitled “Uncle Rip- 
ley’s Speculations.” Among the great thinkers 
who contribute serious essays to this number, are 
Camille Flammarion, the distinguished French as- 
tronomer, Prof. T. Funck-Bretano, of the Academy 
of Science of Paris, Rev. C. A. Bartol, D.D., 
Edgar Fawcett, George Stewart, D. C. L., and the 
Hon. David A. Wells. Admirable full-page por- 
traits are given of J. G. Whittier and Edgar 
Fawcett. 


Peruaps the article in the December number 
of the Cosmopo.iraNn, which will be read with the 
widest interest, is that on ‘ Rapid Transit,” by 
Capt. Lewis M. Haupt, which is illustrated by 
every conceivable suggestion that has been made 
upon rapid transit. Mrs. Burton Harrison begins 
a new novel, “The Daughter of the South ;”” and 
another Southern article is by a gentleman who 
was a Confederate officer, and is entitled “ Social 
Life in Richmond during the War.” T. V. Pow- 
derly contributes an article under the Christmas 
heading, ‘‘On Earth, Peace, Good-Will toward 
Men,” explaining the great progress made in the 
cause of humanity during the past twenty-five 
years. The number contains one hundred and 
forty illustrations, by such famous artists as Wilson 
de Meza, C. D. Gibson, Count Jacassy, Theodore 
R. Davis, Dan Beard, Lee Woodward Zeigler, and 
George Wharton Edwards. 


HaRPER’S MAGAZINE for December is a brilliant 
Christmas number, unrivalled in the beauty, appro- 
priateness, and interest of its contents. It opens 
with a superbly illustrated article on “ The Annun- 
ciation,” by Henry Van Dyke, including among 
its pictures reproductions from the famous paint- 
ings of Fra Angelico, Botticelli, Vander Weyden, 
and others of the old masters. William McLennan, 
the new Canadian writer, contributes a Christmas 
legend, “La Messe de Minuit,” which is appro- 
priately and beautifully illustrated. Another strik- 
ingly attractive feature of the number is a musical 
pastoral, “The Maid’s Choice,” composed and 





written by W. W. Gilchrist, and comprised in a 
series of eleven quaint drawings by Howard Pyle. 
An article which will receive much attention and 
provoke no little discussion is contributed by Mark 
Twain, and is entitled “ Mental Telegraphy, —a 
Manuscript with a History.” Shakspeare’s com- 
edy, “ Measure for Measure,” is beautifully illus- 
trated from drawings by Edwin A. Abbey, and 
appropriately described and commented upon by 
Andrew Lang. Walter Besant describes “ A Walk 
in Tudor London.” The other contents are varied 
and interesting. 

Tue second part of Mr. James’s ‘‘ Chaperon” 
opens the ATLANTIC MonrHty for December. 
This is followed by a paper (to be the first of a 
series of such articles) on “ Joseph Severn and his 
Correspondents.” Miss Harriet Waters Preston 
and Miss Louise Dodge have a paper on “A 
Torch-Bearer,” — the torch-bearer in this instance 
being the Abbot of Ferritres, by name Servatus 
Lupus. There is a short story of Italian life, by 
Harriet Lewis Bradley; Prof. A. V. G. Allen 
writes sympathetically of “The Transition of New 
England Theology,” — a paper which is based on 
the teachings of Dr. Hopkins ; and Mr. Lafcadio 
Hearn continues his Japanese sketches in a paper 
on “The Most Ancient Shrine of Japan,” —a 
shrine never before visited by a foreigner, and the 
treasures of which Mr. Lafcadio Hearn describes 
with his usual vivid color. The essay on “ Richard 
Third,” by the late James Russell Lowell, will be 
read with much interest. 





Tue Christmas Century is pervaded with the 
spirit of Christmas, and both directly and indi- 
rectly touches upon the Christmas celebration. 
The frontispiece is a reproduction of the painting 
of “The Holy Family,” by Du Mond, a young 
American artist, who presents in this picture an 
original conception of the subject. The number 
also contains engravings of modern pictures relat- 
ing to Christmas as follows: “The Arrival of the 
Shepherds,” by H. Lerolle (with a poem by Edith 
M. Thomas); “ The Appearance of the Angel to 
the Shepherds,” by P. Lagarde ; “The Annunci- 
ation to the Shepherds,” by J. Bastien Lepage ; 
“Holy Night,” by Fritz Von Uhde, and a Ma- 
donna by Dagnan-Bouveret, accompanied by a 
poem by Mary Dodge, entitled “An Offertory.” 
Quite appropriate to the season also is Mr. Still- 
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man’s article on “ Raphael,” accompanied by Mr. 
Cole’s engraving of “The Madonna of the Gold- 
finch,” and three other examples of Raphael’s 
work. Relating to the season also are four stories : 
“The Christmas Shadrach,” by Frank R. Stock- 
ton; “A Christmas Fantasy, with a Moral,” by 
Thomas Bailey Aldrich; “ Wulfy: A Waif,” a 
Christmas sketch from life, by Miss Vida D. 
Scudder ; and “ The Rapture of Hetty,” by Mrs. 
Mary Hallock Foote, the last dealing with a 
Christmas dance on the frontier, and illustrated 
by a full-page drawing by the writer. 


BOOK NOTICES. 


Lawyers’ Reports ANNOTATED, Book XJI. All 
current cases of general value and importance. 
Decided in the United States, State, and Terri- 
torial Courts, with full annotation by RosBerr 
Desty. The Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y., 1891. $5.00 net. 


Our readers have by this time been made fully 
aware of our opinion as to the merits of these Re- 


ports ; and this present volume calls for no detraction | - ; 
: “a ‘ | long as every case decided goes into the reports, of 
from, nor addition to, the praise we have heretofore | : : 


given them. Mr. Desty’s annotations continue to 
be as valuable as ever. 


THE AMERICAN STATE Reports, containing the 
cases of general value and authority decided 
in the Courts of Last Resort of the several 
States. Selected, reported, and annotated by 
A. C. FREEMAN. Vol. XXI. Bancroft-Whitney 
Company, San Francisco, 1891. $4.00. 


This last volume of this admirable series is in 
every way equal to its predecessors. Decisions are 
reported from the Courts of California, Connecticut, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, 
Massachusetts, Michigan, New York, Ohio, and 
Pennsylvania. 


SunpDay. LeGAL ASPECTS OF THE First Day oF 
THE WEEK. By James T. RiInGGOLpD, of the 
Baltimore Bar. Frederick D. Linn & Co., Jer- 
sey City, N. J., 1891. Lawsheep. $3.50. 


The laws regulating the Observance of the First 
Day of the Week are wholly statutory ; and this vol- 
ume of Mr. Ringgold’s gives in a compact form the 
Statutes of the several States relating to the subject, 











and cites many interesting and valuable decisions 
arising under them. To these is added a Chrono- 
logical View of the Decrees of Councils, Emperors, 
etc., respecting Sunday observance. The book isa 
very readable one, and should be serviceable to the 
profession. 


GENERAL DIGEST! OF THE DECISIONS OF THE PRIN- 
CIPAL COURTS IN THE UNITED -STaTES, ENGLAND, 
AND CanapDA. Refers to all reports, official and 
unofficial, first published during the year ending 
September, 1891. Annual, being Vol. VI. of the 
series. Prepared and published by the Lawyers’ 
Co-operative Publishing Company, Rochester, 
N. Y., 1891. 


This latest volume of the admirable series of Di- 
gests published by the Lawyers’ Co-operative Publish- 
ing Company, contains some 2,200 pages, embodying 
eighteen thousand or more decisions reported since 
the last digest was issued. An examination of its 
contents brings one to a realizing sense of the im- 
mense amount of work done by American and Eng- 
lish judges in a single year, and one is disposed to 
question the desirability of preserving every decision 
rendered by all these interpreters, good, bad, and in- 
different, of our laws. The fault is in the system of 
reporting, and not in the makers of the digest. As 


course it is necessary that a complete.digest should 
contain a reference thereto; but we venture the asser- 
tion that all of our State Reports might be cut down 
at least one half in volume, and still retain all that is 
of real value. 

Of this Digest as a digest. we have only words of 
the highest commendation. It leaves nothing to be 
desired. 


SUPPLEMENT TO THE REVISED STATUTES OF THE 
UniITED States. Prepared and edited by Wir- 
LIAM A. RICHARDSON, Chief-Justice of the Court 
of Claims. Government Printing Office, Wash- 
ington, 1891. 


This work covers the Statutes, general and perma- 
nent in their nature, passed after the revised Statutes, 
and in force at the end of the Fifty-first Congress. 
The high reputation of the Editor is a certain guar- 
antee that the work has been thoroughly and effi- 
ciently done; and every lawyer having business in 
the United States Courts will find this book indis- 
pensable. A new feature has been introduced of 
referring in the margin where acts are noted to 
both the previous and the subsequent pages of the 
volume. This adds vastly to the value and con- 
venience of the work. 
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